United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 

APRIL TERM, 1932 

No. 5655 



.MARIE J. J. FLEJTMAXX & THOMAS CRIMMTNS, 
EXECUTORS OF THE ESTATE OF HERMAN C. 
FLEITMAXX, APPELLANTS, 


VS. 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. 



APPEAL PROM THE BOARD OF TAX APPEALS. 




Court of Appeals of the District of Columbia 

APRIL TERM, 1932. 

No. 5655 


MARIE J. J. FLEITMANN & THOMAS CRIMMINS, 
EXECUTORS OF THE ESTATE OF HERMAN C. 
FLEITMANN, APPELLANTS, 

VS. 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


INDEX. 


Docket entries. 

Amended petition. 

Amended answer to amended petition. 

Findings of fact and opinion. 

Stipulation of deficiency. 

Decision . 

Stipulation for review by Court of Appeals of District of Co¬ 
lumbia .. 

Petition for review.,. 

Statement of evidence. 

Exhibits—Respondent’s T, U, V, FF, GG, HH, II, JJ, KK, 

LL. MM, NX, OO. and PP filed in No. 28450.t. 

Pnecipe.. 

Certificate, clerk Board of Tax Appeals. 

Order enlarging time to March 26, 1932. 

Order enlarging time to April 15, 1932. 


Original Print 


1 

1 

4 

4 

10 

10 

13 

12 

16 

15 

17 

16 

18 

17 

20 

IS 

29 

25 

43 

34 a 

67 

51 

69 

52 

70 

53 

71 

53 


Judd & Detweiler (Inc.), Printers, Washington, D. C., May 12, 1932. 

















Court of Appeals of the District of Columbia 


No. 5655. | 

Marie J. J. Fleitmann & Thomas Crimmins, Executors of 
the Estate of Herman C. Fleitmann, Appellants, 

vs. j 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 17121. 

Herman C. Fleitmann, Amended by Order of 3-2-31 to 
Read Marie J. J. Fleitmann, and T. Crimmins, jExecutors 
of the Estate of Herman C. Fleitmann, ! 


Commissioner of Int. Rev. 

] 

For Taxpayer: Richard E. Dwight, Esq., W. N. Wood, 
Esq., Fred S. Winston, Esq., Harry Friedman (With¬ 
drawn), Howe P. Cochran, Esq. 

For Commissioner: Bruce A. Low, Esq., E. Meacham, 
Esq. 

Docket Entries . 

1926. | 

June 11. Petition received and filed. 

“ 15. Copy of petition served on Solicitor, j 

“ 15. Notification of receipt mailed taxpayer. 

“ 19. Motion for 120 days extension to file answer 

filed by Solicitor. I 

July 2. Granted. Both sides notified. 

Dec. 8. Answer filed by G. C. j 

1927. j 

Jan. 3. Copy of answer served on taxpayer!—General 
Calendar. 1 
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1928. 

July 6. Hearing set Nov. 8, 1928. 

Oct. 12. Motion for transfer to Reserve Cal. filed by 
G. C. 

44 15. Motion for transfer to Reserve Cal. granted. 

1929. 

Nov. 12. Hearing set Jan. 13, 1930. 

Dec. 19. Motion for leave to file amended petition filed 
by taxpayer. Amended petition tendered. 
12-20-29 granted. 

4 4 20. Motion to limit hearing filed by taxpayer. 

12-31-29 granted. 

44 27. Copv of motion and amendment served on G. C. 

1930. 

Jan. 7. Notice of appearance of W. N. Wood filed. 

4 4 9. Motion to place on reserve calendar filed by G. 

C. 1-10-30 Granted. 

44 15. Answer to amended petition filed by G. C. 

1-16-30 copy served. 

July 16. Motion to place on day calendar filed by tax¬ 
payer. 7-17-30 granted to 10-2-30. 

Sept. 24. Motion for continuance to Oct. 8, 1930 filed by 
taxpayer. 9-26-30 Granted. 

44 24. Notice of the appearance of Harry Friedman 

counsel for taxpayer filed. 

44 24. Motion for leave to file amended answer to 

amended petition filed by G. C. Amended 
answer tendered. 

44 26. Motion to file amended answer granted. 

Oct. 3. Application for subpoena of H. C. Fleitmann 
filed by G. C. 10-31-30 Subpoena issued. 

44 8. Hearing had before Mr. Arundell, Div. 7. Con¬ 

tinued to 10-27-30. Application for subpoena 
(R. Kemp Slaughter) filed at hearing. 

4 4 8. Order of continuance to Oct. 27, 1930 on merits 

entered. 

44 24. Deposition of John S. Shea filed. (2) 

44 24. Deposition of Chas. W. Anderson filed. (2) 


Oct. 23. Application for subpoena of Wm. J. O’Brien 
and John S. Shea filed by taxpayer. 
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1930. 

Oct. 23. Subpoena issued—O’Brien and John jS. Shea. 

“ 27. Hearing had before Mr. Arundell, Dik- 7, called 

on merits. Consolidated with 28450. Briefs 
due Dec. 22, 1930. Reply briefs due Jan. 22, 
1931. | 

Nov. 3. Transcript of hearing Oct. 27, 28, 1930 filed. 

Dec. 19. Motion to extend time to Jan. 5, 1931 to file 
brief and that time for reply brief be ex¬ 
tended 30 days from date, filed by G. C. and 
granted. 

1931. ! 

Jan. 3. Brief filed by G. C. Served 1-5-31. 

“ 5. Memorandum filed by taxpayer. Served. 

“ 28. Reply brief filed by G. C. j 

“ 30. Notice of withdrawal of Harry Frjedman as 

counsel for taxpayer filed. Appearance of 
Howe P. Cochran filed. 

“ 30. Motion for extension of two weeks td file reply 

brief filed by taxpayer. 1-31-31 Granted. 

Feb. 18. Reply brief filed by taxpayer. 

Mar. 2. Order to substitute Marie J. J. Fleitfnann and 
Thomas Crimmins, as Executors o^ Estate of 
Herman C. Fleitmann. 

Apr. 20. Findings of fact and opinion renjdered, C. 

Rogers Arundell, Div. 7. Proceeding re¬ 
stored to general calendar for hearing on 
merits. 

“ 25. Hearing set May 28, 1931. 

May 28. Hearing had before Mr. Murdock, Div. 3. Stip¬ 
ulation of deficiency filed. 

June 3. Decision entered, Div. 3. 

Nov. 27. Stipulation for review to Ct. of Apj of D. C. 
filed. 

“ 27. Petition for review by Ct. of Ap. of D. C. with 

assignments of error filed by taxpayer. 

“ 27. Proof of service filed. 

Dec. 29. Statement of evidence lodged. 

“ 29. Notice of lodgment of statement and of hearing 

Jan. 13, 1932 filed. 


i 



4 


MARIE J. J. FLEITMANN ET AL. VS. 


1932. 

Jan. 12. Objections to statement of evidence filed by 

G. C. 

“ 13. Hearing had before Mr. Arundell, Div. 7, on 

approval of statement of evidence and con¬ 
tinued to Feb. 17, 1932. 

“ 13. Order of continuance to Feb. 17, 1932 on ap¬ 

proval of statement of evidence. 

“ 18. Motion for extension of 60 days to prepare and 

transmit record filed by taxpayer. 

“ 19. Order enlarging time to March 26, 1932 for 

preparation of evidence and transmission and 
delivery of record entered. 

Feb. 10. Motion for continuance to 3-1-32 on statement 
of evidence filed by G. C. 

“ 12. Order of continuance to March 2, 1932 on ap¬ 

proval of statement of evidence entered. 

Mar. 2. Hearing had before Mr. Arundell, Div. 7, on 
approval of statement of evidence. Parties 
to submit agreed statement. 

16. Motion for extension to 4-15-32 to prepare and 
transmit record filed by taxpayer. 

17. Order enlarging time to April 15, 1932 for 
preparation of evidence and delivery of 
record entered. 

23. Agreed statement of evidence lodged. 

25. Agreed statement of evidence approved and 
ordered filed. 

29. Agreed pnrcipe filed—proof of service thereon. 

Filed 12/20/29. 

United States Board of Tax Appeals. 

Docket No. 17121. 

Herman C. Fleitmann, 356 Fourth Ave., New York, N. Y., 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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sioner of Internal Revenue in his notice of deficiency 
(IT: PA: PYA-60J-ARM) dated April 20, 1926, and as a 
basis of his proceedings alleges as follows: 

1. The petitioner is an individual with his office at 356 
Fourth Avenue, New York, N. Y. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
April 20, 1926. 

3. The taxes in controversy are Income and Surtaxes for 
the calendar year 1918 and for $70,608.70. 

4. The determination of tax set forth in the s^id notice 
of deficiency is based upon the following errors: 

a. failure of the Commissioner to assess or collect the 
proposed deficiency within five years after the filing of the 
petitioner’s return for the year 1918. 

b. inclusion in the taxpayer’s taxable income df 60% of 
the undistributed profits of Seaboard Mills, Inc., $|46,670.10. 

c. inclusion in the taxpayer’s taxable income df 60% of 
the dividends received by Seaboard Mills, Inc., $4680.00. 

d. inclusion in the taxpayer’s taxable income df 41%% 
of the income of Fleitmann & Co., Inc. for the period Jan¬ 
uary 1, 1918 to May 23, 1918, $51,888.36. 

e. inclusion in the taxpayer’s taxable income df 41%% 
of the dividends received by Fleitmann & Co., Ific. in re¬ 
spect of the period Januarv 1, 1918 to May 23, 1918 $14,- 

829.37. * | 

5 f. failure to treat dividends received by! the peti¬ 

tioner from Fleitmann & Co., Inc., as representing in 
part a return of capital. 

5. The facts upon which the petitioner relies as i the basis 
of this proceeding are as follows: 

a. The taxpayer filed his income tax return forj the year 
1918, on March 14, 1919. The deficiency letter is dated 
April 20, 1926, a date more than five years after the filing 
of the return for the year 1918. The deficiency shown in 
the said deficiencv letter was not assessed within five vears 

I %! 

after the filing of petitioner’s return for the year 1918. 

b. The Department to date has refused Seaboard Mills, 
Inc. classification as a personal service corporation under 
the provisions of Section 200 of the Revenue Act of 1918, 
and the status of the Seaboard Mills, Inc., is und^r appeal 
to the United States Board of Tax Appeals (see paragraph 
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2 of statement attached to the Commissioner’s deficiency 
letter of April 20, 1926). 

c. By virtue of the decision of the Supreme Court of the 
United States in the case of Eisner v. Macomber, 252 U. S. 
189, undistributed earnings of a personal service corpora¬ 
tion are not taxable to the stockholder as part of his income. 

d. Fleitmann & Co., Inc. was incorporated May 24, 1918 
and took over the business of the partnership as of January 
1, 1918 pursuant to the terms of an agreement dated April 
30, 1918 and originally filed its tax return for the calendar 
vear 1918. 


e. Fleitmann & Co., Inc. declared dividends out of the 
profits of tlie year 1918, including the jirofits earned be¬ 
tween January 1st and May 23,1918, on the assumption that 
the entire profits of the year 1918 represented earned sur¬ 
plus and the stockholders reported such dividends as tax¬ 
able income and paid taxes thereon. 

f. A field examination disclosed that Fleitmann & Co., 
Inc. was prevented from filing a return for the whole year 
by Section 330 of the Revenue Act of 1918 because its net 
income was less than 20% of its invested capital. 

g. Fleitmann & Co., Inc. on or about October 27, 1923 
filed an amended return pursuant to the field examination 
at the same time exercising its right to consolidate with the 
Fairmont Manufacturing Company by virtue of its owner¬ 
ship and control of over 97% of the outstanding voting 
stock of that company and as no new books had been opened 
for the corporation the balances as of May 31, 1918 were 
adjusted to the date of incorporation May 24, 1918 for the 

purpose of the amended return. 

6 h. The corporation in its amended return treated 

the dividends in excess of corporation earnings as 
paid out of “Surplus or Capital paid in” at the time of 
actual incorporation; namely, May 24, 1918, and in comput¬ 
ing invested capital charged such dividends against the 
paid-in surplus as in excess of available earnings. 

i. The Field Examiner rendered a partnership report for 
the period January 1,1918 to May 23,1918 (which is upheld 
by the Commissioner in his deficiency letter of April 20, 
1926 in paragraph 4 of the Statement attached thereto) and 
reported as taxable income accruing to the Petitioner 
41%% of the profits of the so-called “partnership” and 
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41%% of the dividends received by the so-called “partner¬ 
ship”. | 

j. The partnership of Fleitmann & Company terminated 
its existence at December 31,1917, pursuant to tlib terms of 
an agreement dated April 30, 1918, and the taxpayer’s in¬ 
terest in the corporation, instead of being 41[%% was 
48.43% and increased to 50.17% during the year J918. 

k. The petitioner did not receive any part of this so- 
called partnership income, either by way of stock,! property 
or casli except insofar as dividends paid by the corporation 
may be regarded as being paid out of such profits and 
the income attributed by the field agent to the period Jan* 
uary 1, 1918 to May 23, 1918 is based upon what lip believes 
the Petitioner would have been entitled to if tlie| partner¬ 
ship had not transferred its business to the corporation as 
at the close of its last fiscal vear, viz. December 31, 1917. 

l. The taxable income of Fleitmann & Co., Inc. for the 
period from May 24th to December 31, 1918, 1919 and 1920 
was tentatively stated in the 30 dav letter of thelCommis- 
sioner of Internal Revenue dated February 19, 1024, Sym¬ 
bols IT: CA: T 2212-6-App. A protest against such deter¬ 
mination was duly filed on or about March 5, 19j24 and a 
hearing held before the Tax Unit on June 4, 1924, but no 
decision has been rendered thereon and the taxable status 
of the dividends received from Fleitmann & Co., life, by the 
stockholders cannot be finally determined until a fifial deter¬ 
mination has been had upon such protest and the Return of 
the corporation finally determined and settled. 

6. Wherefore the petitioner prays that this Bo^rd may 
hear the proceeding and decide: 

A. That the proposed deficiency for the year 191^ was not 
assessed within five years after the return for 1918 was 
filed and that the proposed deficiency for the yeaij 1918 is 
barred from assessment and collection. 

B. No part of the undistributed earnings of the Seaboard 

Mills, Inc. should be taxed to the Petitioner. 

7 C. No part of the profits of Fleitmann & Co., Inc. 

for the period January 1,1918 to May 23,19l£ should 
be taxed to the Petitioner as pratnership income. 

D. Dividends received from Fleitmann & Co., In£. in ex¬ 
cess of earnings available for dividends and/or paid from 
the income attributed to the period January 1, to May 23, 
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1918 should be excluded from the Petitioner’s income as a 
return of capital. 

(Signed) RICHARD E. WRIGHT, 

Counsel for Petitioner, 

100 Broadway , Neiv York City, N. Y. 


State of New York, 

County of New York, ss: 

Herman C. Fleitmann, being duly sworn, says that he is 
the petitioner above named; that he lias read the foregoing 
amended petition, or had the same read to him, and is fa¬ 
miliar with the statements contained therein, and that the 
facts stated are true, except as to those facts stated to be 
upon information and belief, and those facts he believes to 
be true. 

(Signed) HERMAN C. FLEITMANN. 

Subscribed and sworn to before me this 16th dav of De- 
comber, 1929. 

(Signed) HARRY LANGFORD, [seal.] 

Notary Public. 

(Stamped:) Harry Langford, Notary Public, Nassau 
County. Certificate filed in New York Co. Co. Clerk’s No. 
611, Reg. No. 11,413. Commission expires March 30, 1931. 

8 Exhibit A. 

Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address replv to Commissioner of Internal Revenue and 
refer to IT: PA: PYA-60J. ARM. 

April 20, 1926. 

Mr. Herman C. Fleitmann, 

356 Fourth Avenue, 

New York, New York. 

Sir: 

In accordance with the provisions of Section 279 (a) of 
the Revenue Act of 1926, there has been assessed against 



DAVID BURNET, COMMR. OF INT. REV. 


9 


you an income and profits tax amounting to $70^608.70 for 
t lie taxable year 1918 the details of which are s(^t forth in 
the attached statement. 

In accordance with the provisions of Section 274 (a) of 
the same Act, you are allowed sixty days (not. counting 
Sunday as the sixtieth day) from the date of tljie mailing 
of this letter within which to file a petition with tjhe United 
States Board of Tax Appeals, contesting in whole or in 
part the correctness of this determination. 

Respectfully, 



D. H. BLAjlR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner. 


i 


Enclosure: Statement. 


9 Copy. 

Statement. 

IT: PA: PYA-60 J. ARM. 

In re Mr. Herman C. Fleitmann, 356 Fourth Avenue, New 

York, New York. 

l 

1918 Deficiency in Tax, $70,608.70 (Waiver Executed). 


Reference is made to the Revenue Agent’s report dated 
January 7, 1924, covering an investigation of yoijir income 
tax return for the year 1918. A reaudit of your return in 
connection with the Revenue Agent’s report indicates an 
additional tax liability of $70,608.70. J 

Information has been received that the Seaboard Mills, 
Incorporated, has appealed to the United States Board of 
Tax Appeals relative to the denial of personal service clas¬ 
sification. Since your return was audited on t|ie above 
basis it appears that you have been allowed an overassess¬ 
ment on a basis which you as a stockholder of the corpo¬ 
ration are now protesting. 

It is held that the previous allowance is erroneous and 
your return has been reaudited to include the amounts pre¬ 
viously eliminated. The income originally reported by you 

I 

2—5655a 


l 

l 
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from this corporation has accordingly been accepted and 
included in vour taxable net income. 

No change has been made in income which you received 
from Fleitmann and Company as reported in the Revenue 
Agent’s report. It is held that the partnership was in exist¬ 
ence up to May 23,1918, and the corporation was not organ¬ 
ized until May 24, 1918. Your net income as determined in 
the Revenue Agent’s report is $196,253.89 on which the cor¬ 
rect tax liability is $85,014.40 and the additional tax $70,- 
608.70. 

Since the statutory period for making assessments for 
the year 1918 was about to expire, it was necessary to make 
immediate assessment under the provisions of Section 279 
of the Revenue Act of 1926. It will, therefore, be impos¬ 
sible to grant you the usual thirty-day period in which to file 
a protest to this office prior to consideration of the case by 
the United States Board of Tax Appeals. 

10 Filed Sept. 26, 1930. 

United States Board of Tax Appeals. 

Docket No. 17121. 

Herman C. Fleitmann, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Answer to Amended Petition. 

The respondent, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, for amended answer 
to amended petition, in lieu and in substitution of the 
answer filed January 15, 1930, to petitioner’s amended peti¬ 
tion filed December 19, 1929, admits and denies as follows: 

1. Admits the statements and allegations contained in 
introductory paragraph and paragraph No. 1 of the 
amended petition heretofore referred to. 

2. Admits the allegations contained in paragraph No. 2 
of the amended petition heretofore referred to. 

3. Admits the allegations contained in paragraph 3 of the 
amended petition heretofore referred to. 
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4. Denies that the respondent erred in determining or 
computing petitioner’s tax liability for the calendar year 
191S, as alleged in corresponding paragraph of thje amended 
petition heretofore referred to. 

5. The respondent admits, denies and avers With refer¬ 
ence to the allegations contained in paragraph Njo. 5 of the 

amended oetition heretofore referred to hs follows: 
11 (a) Admits that the deficiency letter Iwas dated 

and mailed April 20, 1926, but denies all of the re¬ 
maining allegations contained in corresponding subpara¬ 
graph of the amended petition heretofore referred to. 

(b) to (1), inclusive. Denies all allegations edntained in 
corresponding subparagraphs of the amended petition here¬ 
tofore referred to. 

i 

(m) The respondent avers that the petitioned filed his 
income tax return for the year 1918 on March 15J 1919, and 
that the deficiency letter was mailed to the petitioner on 
April 20, 1926, and the respondent further avers that the 
petitioner and the respondent in writing entered! into five 
valid and subsisting waivers for 1918, which werp accepted 
by the respondent and which extended the period for mak¬ 
ing assessment and collection of petitioner’s incoijne tax for 
1918 to a period beyond April 20,1926, as more particularly 
shown by photostatic copies of such waivers, which are 
hereto attached and made a part hereof and are numbered 
in their chronological order as Exhibits 1 to 5, respectively. 

6. Denies generally and specifically each and every al¬ 
legation not hereinbefore admitted or qualified. 

Wherefore it is prayed that the relief sought bjr the peti¬ 


tioner be denied. 
(Signed) 

Of Counsel: 


C. M. CIIAREST, 

General Counsel, 
Bureau of Internal Revenue. 


BRUCE A. LOW, 

Special Attorney. 

i 

! 

12 Note. —Exhibits 1 to 5, inclusive, omitted from 

Amended Answer to Amended Petition. Same as 
Respondent’s Exhibits FF, GG, HH, in Docket 2$450, Peti¬ 
tioner’s Exhibit 4 in Docket 28451 and Respondent’s Ex¬ 
hibit II in Docket 28450, respectively. 
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13 Docket No. 17121. 

Marie J. J. Fleitmann and Thomas Crimmins, Executors of 

the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated April 20,1931. 

Waivers executed bv the decedent, to which the Com- 
missioner’s name was affixed by employees at the direction 
of persons authorized by the Commissioner to sign his 
name, are valid and extend the statutory period. 

Richard E. Dwight, Esq., F. S. Winston, Esq., W. N. 
Wood, Esq., and Howe P. Cochran, Esq., for the petitioners. 

Bruce A. Low, Esq., for the respondent. 

The respondent made a jeopardy assessment of a defi- 
ciencv in income tax in the amount of $70,608.70 for the 
calendar year 1918. Upon motion of counsel for petitioners 
the hearing in the first instance was limited to the question 
of whether collection is barred by the statute of limitations. 

Findings of Fact. 

Herman C. Fleitmann filed his income-tax return for the 
calendar vear 1918 on March 15, 1919. 

On February 9, 1924, Fleitmann executed a waiver ex¬ 
tending for a period of one year from that date the period 
for assessment and collection of 1918 taxes. Commissioner 
Blair’s name was signed to this waiver on February 13, 
1924, by Albert Lewis, who was then head of the Personal 
Audit Division of the Income Tax Unit and who had been 
authorized bv Blair to sign his name to waivers. 

1 V. 

On February 21, 1924, Fleitmann executed a waiver ex¬ 
tending the time for assessment and collection for one year 
after the expiration of the statutory period of limitation 
or such period as extended by any waivers already on file. 
Commissioner Blair’s name was affixed to this waiver on 
February 8, 1926. 
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On December 20,1924, respondent wrote to Fleitmann re¬ 
questing a further waiver for 1918. In response to this 
request Fleitmann on December 24,1924, executed a waiver 
extending the time for assessment and collection for one 
year after the expiration of the statutory peridd or such 
period as extended by any waivers already on hie. Com¬ 
missioner Blair’s name was affixed to this waiver on Feb¬ 
ruary 8, 1926, by Albert Lewis. 

14 On February 10, 1925, a jeopardy assessment of 
income tax for the year 1918 in the amoufit of $70,- 
608.70 was made against Fleitmann and he wqs notified 
thereof by letter dated February 6, 1925. His cohnsel pro¬ 
tested to the Commissioner, stating among otlier things 
that ‘‘waivers were duly filed with the Department in De¬ 
cember, 1924 * * *”. On March 3, 1925, Conjmissioner 
Blair wrote to the Collector at New York, referring to the 
assessment made and stating in part that “Waijvers have 
now been received * * *” and that a certificate of over¬ 

assessment would be prepared. Subsequently a certificate 
of overassessment was prepared and the entire assessment 
of $70,608.70 was abated. In the certificate sen| to Fleit¬ 
mann it was stated that “Since you have filed a Waiver for 
the year 1918 the tax of $70,608.70 has been overqssessed.” 

On March 3, 1926, a jeopardy assessment of $70,608.70, 
income and profits taxes for 1918, was entered against Fleit¬ 
mann and he was notified thereof by letter dated April 20, 
1926. The petition for redetermination is based upon that 
notice. 

On November 5, 1926, respondent wrote to Fleitmann re¬ 
questing waivers for the years 1918 to 1921, inclusive. Fleit¬ 
mann, on November 8,1926, executed a waiver for; the years 
1918 to 1921 extending the time to December 31, 1927, ex¬ 
cept that if a notice of deficiency was sent before that date 
then the time was to be extended by the time provided by 
statute. Commissioner Blair’s name was affixed to this 
waiver bv the secretarv to H. B. Robinson at his direction. 
Robinson was head of a division in the Income [Tax Unit 
and held a written authorization to sign the Commissioner’s 
name to waivers. 

On September 27, 1929, Fleitmann executed a \yaiver ex¬ 
tending until December 31, 1930, the time for collection of 
the assessment of $70,608.70 made in 1926, abovd referred 


i 
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to. This waiver bears the name of Commissioner Lucas in 
typewriting followed by that of Collector Anderson written 
with ink. Anderson's name was signed at his direction by 
a deputy collector. 


Arc x dell: 


Opinion . 


The argument of petitioners that collection is barred is 
based on their contention that the assessment is invalid be¬ 
cause the limitation period had run when the assessment 
was made on March 13, 1926. 

The question of the validity of the waivers filed by reason 
of their being signed for the respondent by persons other 
than the respondent himself is disposed of by our opinion 
in Frederick T. Fleitmann, decided this day. The return 
in this case having been filed on March 15, 1919, the statute 
of limitations, unless waived, would have barred 
15 assessment after March 15, 1924. The following wai¬ 
vers were executed and filed: 


Kind Date of waiver Extension 

Assessment and Collection.Feb. 0, 1924 To Feb. 9, 1925. 

Do . Feb. 21, 1924 To Feb. 9. 1926. 

Do . Dec*. 24. 1924 To Feb. 9, 1927. 

Assessment . 1 .Nov. S. 1926 To Dec. 31. 1927. 

Collection .Sept. 27, 1929 To Dec. 31, 1930. 

Petitioners concede that the waiver of February 9, 1924, 
was a good waiver and extended the time to February 9, 
1925. There is some contention as to the period of exten¬ 
sion under the next waiver—that of February 21, 1924, 
petitioners claiming it was intended to run concurrently 
with that of February 9, and respondent contending that it 
extended the period to February 9, 1926. We think the 
respondent’s view is correct. The second waiver specifi¬ 
cally provides that: 

This waiver is in effect from the date it is signed bv the 

taxpayer and will remain in effect for a period of one year 

after the expiration of the statutory period of limitation, 

or the statutory period of limitation as extended by any 

waivers alreadv on file with the Bureau * * *. 

% 

As set out in the findings of fact, the Commissioner’s 
name had been signed to the first waiver on February 13, 







DAVID BURNET, COMMR. OF INT. REV. 


15 


I 


i 


I 

1924, and it was on file in the Bureau when the second was 
executed by Fleitmann. Accordingly, upon its face, the 
effect of the second waiver operated to extend t|he period 
for assessment and collection to February 9, 192j). It was 
put in evidence by the respondent in support of his claim 
that the assessment was timely. Petitioners introduced no 
evidence whatever to show that the parties in executing the 
waiver intended anything other than expressed intent of 
the plain words of the waiver. It was signed by the re¬ 
spondent on February 8,1926, which was before t|ie expira¬ 
tion date. 

The next waiver in the series, dated December 24, 1924, 
provides that it “will remain in effect for a period of one 
year after the expiration of * * * the statutory period 

of limitation as extended by section 277(b) of the Revenue 
Act of 1924, or by any waivers already on file with the 
Bureau.” This extended the period to February 9, 1927, 
and before that date the assessment was made and notice 
of deficiency was sent. Consequently, the assessment was 

timelv and collection is not barred. The waivers subse- 

* 

quently given require no discussion. 

The proceeding will be restored to the general calendar 
for hearing on the merits in due course. 

16 Filed at Hearing May 28,1931. ! 

I 

United States Board of Tax Appeals. 

Docket No. 17121. i 

j 

Marie J. J. Fleitmann et al., Executors of the jEstate of 
Herman C. Fleitmann, Petitioners, 

7 7 i 

| 

v. 

Commissioner of Internal Revenue, Respondent. 

| 

Stipulation of Deficiency . 

It is hereby stipulated and agreed by and between the 
parties to this proceeding, by and through their respective 
attorneys of record, that the liability of the petitioners for 
Federal income taxes for the taxable year 1918 is as herein¬ 
after set forth and that the Board may enter an!order of 
final determination in accordance herewith. 

i 

i 

i 

i 

i 

i 
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Correct tax liability. $51,341.78 

Taxes paid. 14,405.70 

Unpaid portion of tax liability. $36,936.08 

Taxes previously assessed (net) . $85,014.40 

Correct tax liability. 51,341.78 


Portion of unpaid assessment to be abated $33,672.62 

This stipulation is entered into without prejudice to the 
right of the petitioners to petition the Circuit Court of Ap¬ 
peals fora review of the Board’s decision in respect of the 
issue pertaining to the statute of limitations. 

(Signed) IT. P. COCHRAX, 

Attorney for Petitioner. 
(Signed) C. M. CTTAREST, 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent. 

17 United States Board of Tax Appeals, Washington. 

Docket No. 17121. 


Marie J. J. Flfjtmaxx et al.. Executors of the Estate of 
Herman C. Fleitmann, Petitioners, 

v. 

Commissioxer of Ixterxal Revexue, Respondent. 

Decision. 

Under written stipulation signed by counsel for the par- 
lies in the above-entitled proceeding and filed with the 
Board on May 28, 1931, it is 

Ordered and decided that the liability of the petitioners 

for Federal income taxes for the vear 1918 is as follows: 

% 


Correct tax liability. $51,341.78 

Taxes paid. 14,405.70 


Unpaid portion of tax liability. $36,936.08 


Taxes previously assessed (net). $85,014.40 

Correct tax liability. 51,341.78 


Portion of unpaid assessment to be abated $33,672.62 
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Enetered June 3, 1931. i 

[Seal U. S. Board of Tax Appeals.] ! 

(Signed) J. S. MURDOCK, 

Member . 

i 

(Stamped:) Certified copy sent to each party: 

18 United States Board of Tax Appeals, j 

i 

United States Board of Tax Appeals^ 

(Docket No. 17121.) 

I 

I 

Marie J. J. Fleitmann and Thomas Crimmins,; Executors 

' ; 

of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

v. 

I 

Commissioner of Internal Revenue, Respondent. 
United States Board of Tax Appeals. 

(Docket No. 28450.) 

Frederick T. Fleitmann, Petitioner, j 

v i 

* 

Commissioner of Internal Revenue, Respojndent. 

i 

i 

United States Board of Tax Appeals. 

(Docket No. 28451.) ! 

Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Stipulation for Review by Court of Appeals of ^District of 

Columbia. 

Whereas Frederick T. Fleitmann, petitioner jin Docket 
#28450, is a resident and inhabitant of Switzerland and is 
not an inhabitant of any circuit of the United States Circuit 
Court of Appeals, and 

3—5655a I 
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Whereas all three of the above-entitled actions involve 
questions of similar character, 

Therefore it is hereby stipulated and agreed by and be¬ 
tween the parties hereto by their respective attorneys that 
the decisions of the Board of Tax Appeals in the 

19 three cases above named may be reviewed by the 
Court of Appeals of the District of Columbia. 

(Signed) HOWE P. COCHRAN, 

Attorney for Petitioner. 
(Signed) C. M. CIIAREST. 

Dated this 7th dav of November, 1931. 

20 United States Board of Tax Appeals. Filed Nov. 

27, 1931. 


Court of Appeals of the District of Columbia. 


United States Board of Tax Appeals. 

(Docket No. 17121.) 

Marie J. J. Fleitmaxn and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States Board 
of Tax Appeals to the Court of Appeals of the District 
of Columbia. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Your petitioners, Marie J. J. Fleitmann and Thomas 
Crimmins, Executors of the Estate of Herman C. Fleit¬ 
mann, Deceased, by their attorney, Richard E. Dwight, re¬ 
spectfully show: 

I. This is a proceeding for review by the Court of Ap¬ 
peals of the District of Columbia of a decision by the 
United States Board of Tax Appeals entered on the 3rd 
day of June, 1931, pursuant to the Board’s findings of fact 
and opinion promulgated on the 20th day of April, 1931, 
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redetermining against your petitioners, as Executors of 
the Estate of Herman C. Fleitmann, deceased, d deficiency 
in income and profits taxes for the year 1918 in the ag¬ 
gregate amount of $36,936.08. j 

21 II. Herman C. Fleitmann died on --, -. 

Letters testamentary were issued by the; Surrogate 
Court for the County of New York, State of Ne|w York, to 
your petitioners, the executors named in the last will and 
testament of said Herman C. Fleitmann. Your jpetitioners 
are still serving in the capacity of Executors of!the Estate 
of Herman C. Fleitmann and have not been discharged. 

III. This appeal to the Court of Appeals of the District 
of Columbia is taken pursuant to a stipulatipn entered 
into between the parties hereto in accordance with the 
terms of Paragraph (d) of Section 1002 of tile Revenue 


Act of 1926. 

IV. Herman C. Fleitmann duly filed his ihcome and 
profits tax return for the year 1918 in the office of the Col¬ 
lector of Internal Revenue for the Third Collectijon District 
of the State of New York on March 15, 1919. pursuant to 
said return taxes were assessed against and paid by said 
Herman C. Fleitmann. After such payments the respondent 
assessed and proposed to collect from said Herman C. 
Fleitmann additional taxes for the year 1918, whereupon 
said Herman C. Fleitmann appealed to the United States 
Board of Tax Appeals and prayer for a redetermination 
and cancellation of his liability for further ta^es for the 
year 1918. At the hearing on this appeal your jpetitioners 
were substituted for said Herman C. Fleitmann, 
22 deceased. 

V. The point at issue before the United States 

Board of Tax Appeals on this appeal was whethejr or not the 

statute of limitations had run against the assessment and/: 

or collection of these taxes. That issue depended in turn 

on the validitv or invalidity of certain waivers. In this 

%/ %/ 

case three waivers were executed by the taxpayer prior to 
the date of the assessment of the tax. The first Waiver was 
signed by the taxpayer on February 9, 1924 and extended 
the statute of limitations for one year from its! date or to 
Februray 9, 1925. The second waiver was dated February 
21, 1924, and purported to extend the statute of limitations 
for one year beyond the date to which the statute had al- 
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readv been extended bv waivers. But this waiver was not 
« * 

signed by the Commissioner until February S, 1926. In 

the meantime on December 24, 1924 a third waiver was 

signed by the taxpayer. This waiver extended the statute 

of limitations for one year after the expiration of the 

statute of limitations or such period as extended by any 

waivers already on file. However at the date of the execu- 

tion of this waiver there was on file onlv one waiver that 

•< 

had been signed by the Commissioner, viz., the first waiver 

of February 9, 1924. It is true that there was in the file 
% 

at the time an additional incomplete and unexecuted waiver 
form but it is the contention of your petitioners that as it 
lav in the file it was totally without effect in extending the 
period of limitations. Accordingly, if that view is ac¬ 
cepted, the third waiver extended the period of limitations 
for one year beyond the expiration of the first waiver or 
to February 9, 1926. The assessment was made on March 
13, 1926 and the Board of Tax Appeals held such as- 
23 sessment to be on time, and that the statute of limi¬ 
tations had not yet run against the collection of said 
tax. It is from that holding that your petitioners appeal 
to this Court. 

Two later waivers were furnished bv Herman C. Fleit- 

w 

mann, one on November 8, 1926 and one on September 27, 
1929. Your petitioners contend that the 1926 Revenue Act 
intervened to extinguish the liability prior to the giving 
of these waivers and accordingly thev are entirely without 
effect. If consideration of them should be required, a ques¬ 
tion arises similar in character to the issue raised by the 
appeal of Frederick T. Fleitmann, Docket No. 28450. The 
name of the Commissioner was signed to the waiver of No¬ 
vember 8, 1926 by a stenographer in the office of the Bureau 
of Internal Revenue, who worked in the office of one, H. 
B. Robinson, who held written authority to sign the Com¬ 
missioner’s name. On the waiver of September 27, 1929 
the name of the Commissioner was stamped by an unidenti¬ 
fied individual by the name of O’Brien who apparently was 
connected with the office of the Collector of Internal Reve¬ 
nue for the Third Collection District of the State of New 
York. It was not shown that either of these parties held 
authority from the Commissioner of Internal Revenue to 
sign his name to waivers. 
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VI. On April 20, 1931, the United States Boqrd of Tax 
Appeals filed its findings of fact and opinion declaring that 
all the waivers in the case were valid and effective waivers 
from their date of filing, and holding that neither the assess¬ 
ment nor collection of the taxes in question was barred by 
the statute of limitations, and on June 3, 19^1 the said 
Board entered a formal order stating that there was 

24 a deficiency for 1918 in the amount of $36,936.08. 

VII. The errors committed by the United States 
Board of Tax Appeals upon which your petitioners rely as 
the basis of this proceeding are as follows: 

1. On the evidence the Board erred in entering judg¬ 
ment for the Commissioner. 

2. On the evidence the Board erred in approving and re¬ 
determining the deficiency found by the Commissioner. 

3. On the evidence the Board erred in failing t<j> hold that 
the assessment against Herman C. Fleitmann vfas barred 
by the statute of limitations at the time it was made. 

4. On the evidence the Board erred in failing tb hold that 

the collection of the tax assessed against Herman 0. Fleit¬ 
mann was barred by the statute of limitations a^: the time 
of the decision bv the Board. I 

* . i 

5. The Board erred in failing to hold that on thq evidence 
the burden of proof was on the respondent in tljis case to 
prove that the period of limitations had been expended by 
valid waivers. 

6. On the evidence the Board erred in failing td hold that 
the waiver signed by the taxpayer on February 21, 1924, 
was without effect in extending the statute of limitations 
prior to the date the signature of the Commissioner of In¬ 
ternal Revenue was placed thereon. 

7. On the evidence the waiver of February 21,11924 was 
not signed by the Commissioner until February 8, 1926. It 
is the contention of your petitioners that this instrument 

was not an effective waiver during the tinjie that it 

25 lay in the office of the Bureau of Internal Revenue 
unsigned by the Commissioner. Accordingly when 

the waiver of December 24, 1924, was filed extending the 
period of limitations for one year after the expiration of 
the statutory period or such period as extended by any 
waivers already on file, there was only one waiver on file 
extending the statutory period, and that was the ivaiver of 
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February 9, 1924. Accordingly the waiver of December 24, 
1924 only extended the statute for one year from February 
9, 1925 or until February 9, 1926, and the Board erred when 
they held that said waiver of December 24, 1924 extended 
the statute of limitations to February 9, 1927. 

8. On the evidence the Board erred in failing to hold that 
all liability for 1918 taxes on the part of Herman C. Fleit- 
mann was extinguished by the passage of the Revenue Act 
of 1926 on February 26, 1926. 

9. On the evidence the Board erred in failing to hold that 
said liability once extinguished was never revived. 

10. On the evidence the Board erred in holding that the 
waivers executed bv Herman C. Fleitmann on November 8, 
1926 and September 27, 1929 effected in any way tlie statu¬ 
tory period for collection of 1918 taxes from Herman 0. 
Fleitmann or his estate. 

11. The Board erred in failing to hold that the waivers of 
November 8, 1926 and September 27, 1929 were invalid and 
void for the reason that there is nothing in the evidence 
to show that either of them was signed for the Commis¬ 
sioner prior to the date on which they expired on their 

face. 

26 12. On the evidence the Board erred in failing to 

hold that the waivers of November 8, 1926 and Sep¬ 
tember 27, 1929 were invalid and void for the reason that 
they were never signed bv the Commissioner or anvone 
authorized to sign in his stead. 

13. The Board erred in holding that “when the corre¬ 
spondence between the parties shows that they understood 
the statute to be extended there is a sufficient consent in 
writing.” 

14. The Board erred in holding that the consents in writ¬ 
ing were complete when the petitioner signed and filed the 
waiver forms. 

15. The Board erred in holding that the signing of a 
waiver comprised two elements: first, the discretionary 
duty of approval which could not be delegated by an agent, 
and second, the ministerial duty of signing the name of the 
Commissioner which could be delegated by an agent. 

16. The Board erred in holding that the signing of the 
Commissioner’s name to a waiver was a ministerial act. 

17. The Board erred in holding that the duty of signing 
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the Commissioner’s name to a waiver could be delegated 
by an agent. 

18. The Board erred in holding that under their authori¬ 

zation Robinson and Anderson could redelegate to subordi¬ 
nates the duty of signing the Commissioner’s name to 
waivers. j 

19. The Board erred in holding that the attempted re¬ 
delegation to subordinates by Robinson and Ahderson of 
the duty of signing the Commissioner’s name to these 
waivers was a valid redelegation. 

20. The Board erred in holding that the eviderice showed 
that there was no attempt on the part of| Robinson 

27 and Anderson to redelegate the duty of parsing upon 
the acceptability of waivers. 

21. The Board erred in holding that the evidence showed 
that said duty “was personally performed by Robinson and 
Anderson by having the waivers presented to them for 
decision as to their acceptability.” 

22. The Board erred in holding that the evidence estab¬ 
lished that “it was the practice in both Robinjson’s and 
Anderson’s offices for waivers to be brought to [the atten¬ 
tion of Robinson and Anderson and when they determined 
the waivers should be signed, the physical act <j)f signing 
was delegated to employees.” 

23. The Board erred in holding with respect to these 
waivers that the evidence showed “in each instance a 
waiver was requested by the respondent and it was pur¬ 
suant to these requests that the waivers were signed and 
sent in by the petitioner.” 

24. The Board erred in refusing to exclude all Other wit¬ 
nesses from the Court room while one was testifving. 

25. The assessment of the additional tax againsf Herman 

C. Fleitmann was made on March 13, 1926 and op the evi¬ 
dence the Board erred in holding that said assessment was 
made on March 3, 1926. j 

26. The findings of the Board with respect to the waiver 
dated September 27,1929 that Anderson’s name was signed 
at his direction by a deputy collector are not supported by 
the evidence. 

27. The Board erred in failing to hold that there were 
no sufficient consents in writing which would validate the 
assessment and collection of this tax. 
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28. The Board erred in failing to hold that the waiver of 
February 21, 1924, was void because its execution resulted 
from a mutual mistake. 

2S Wherefore your petitioners pray that the Court 
mav review the action and decision of the Board of 
Tax Appeals in this cause, reverse the decision of said 
United States Board of Tax Appeals and direct the entry 
of a decision by said Board in favor of your petitioners 
determining that there is no deficiency in income and profits 
taxes for the vear 1918, and that no further taxes should be 
collected, and awarding to your petitioners such other and 
further relief as to the Court mav seem just and proper. 

RICHARD E. DWIGHT, 

RICHARD E. DWIGHT, 

Attorney for Petitioners , 

100 Broadway , Neiv York City , N. Y. 

State of New York, 

City of New York, 

County of -> ss: 

Richard E. Dwight, being first duly sworn, says that he 
is counsel of record in the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition 
for review; that he has read the said petition and is familiar 
with the statements contained therein; and that the state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 

RICHARD E. DWIGHT. 

Subscribed and sworn to before me this 24th, day of 
November, 1931. 

CHARLES J. McNALLY, 

Notary Public. 

Notary Public, Kings County. 

Kings Co. Clk’s No. 106, Reg. No. 2124. 

N. Y. Co. Clk’s No. 340, Reg. No. 2Mc205. 

Commission expires March 30, 1932. 

My commission expires-,-. 

Received March 23, 1932, U. S. Board of Tax Ap¬ 
peals. 
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United States Board of Tax Appeals. Lodged Mar. 23, 
1932. j 

Filed March 25, 1932. 

United States Board of Tax Appeals j 

Docket No. 17121. 

Marie J. J. Fleitmann and Thomas Crimmins,! Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

vs. 

i 

I 

Commissioner of Internal Revenue, Respondent. 

i 

Statement of Evidence. 

I 

I 

At the hearings of the above-entitled cause bn October 
8th, 27th and 28th, 1930, before the Honorable! C. Rogers 
Arundell, Member of the United States Board j)f Tax Ap¬ 
peals, the following evidence was offered and ijeceived. 

Appearances: 

Harry Friedmann, Esq., and William N. Wo<j>d, Esq., of 
Washington, and Richard E. Dwight, Esq., of!New York 
City, N. Y., on behalf of the petitioners. 

Bruce A. Low, Esq., and L. H. Rushbrook, l£sq. (C. M. 
Charest, Esq., General Counsel of the Bureau pf Internal 
Revenue), on behalf of the Commissioner of Internal Reve¬ 
nue, respondent. 

It was moved by the petitioners that in view df the death 
of Herman C. Fleitmann, his executors, Marie [l. J. Fleit¬ 
mann and Thomas Crimmins, be substituted in his stead 
as petitioners. Respondent concurred and jit was so 
ordered. 

30 A stipulation was entered into between j the parties 
agreeing to the following facts : 

Herman C. Fleitmann filed his return for thb year 1918 
on March 15, 1919. An additional tax of $70|608.70 was 
assessed on March 13, 1926. Petitioners were jnotified bv 
mail of said assessment, by a deficiency letter coated April 
20, 1926. The tax has not bee- paid. Petitioners rested. 


4—5655a 


2 6 


MARIE J. J. FLEITMANN ET AL. VS. 


A stipulation was entered into that all the evidence in¬ 
troduced in any of the three Fleitmann cases should be ap¬ 
plicable to each case. 

R. Kemp Slaughter, being called by the respondent and 
having been duly sworn, testified as follows: 

I represented Herman C. Fleitmann with respect to his 
tax liability for 1918 on February 13, 1924. 

Respondent offered in evidence a letters dated February 
13,1924 and May 6,1926 and signed by R. Kemp Slaughter. 
Witness identified the signature. The let ten*- was received 
and marked “Respondent’s Exhibit T” and “Respondent’s 
Exhibit R”. 

Respondent submitted to witness a carbon copy of a 

letter dated February 9, 1925 and purporting to have been 

signed by Herman C. Fleitmann and asked him to identify 

it. Witness continued his testimonv. 

* 

I cannot identify that letter. There is a lot of corre¬ 
spondence in my file here just about that time which refers 
to the subject matter of that letter, but in no way identified 
it. The fact of the matter is that this matter was being 
handled by three different offices, Mr. Dwight, Patterson, 
Teal & Dennis, my accounting connections in New York and 
by my own office, myself personally in Washington. This 
letter was evidently prepared by our New York office for 
H. C. Fleitmann, but I cannot locate any reference to 
31 it, and it has been so long ago. I have a memo¬ 
randum made on February 12, 1925, in the following 
language: 

“I saw Mr. Ringlev and Mr. Thomas of his office this 
afternoon, and they assured me that a careful search of the 
file of Fleitmann & Company, audit 21, failed to locate the 
waivers which were received for December 30, for the years 
1918 and 1919, executed by H. 0. and W. M. Fleitmann. 

“I then called Mr. Learner on the phone and gave 
reference to the consolidated returns symbols and re¬ 
quested him to examine that part of the case which was in 
his Unit. He did so and stated that he could not find record 
of the waivers. Ringlev assured me that he would continue 
his search, and then I saw Miss Hines, Secretary to Mr. 
Allen, who advised me in accordance with the statement 
contained in mv letter of this date to the New York office. 
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‘‘Miss Hines is now making investigation to| determine 
whether the tax has been actually listed with thq Collector 
and the period of statutory limitations. If the assessment 
for 1918 has not been listed, and the statutory period will 
permit, she will suspend the list for a reasonable time in 
order that the investigation to locate the original waivers 
mav be made. 

“.Miss Hines suggested that I call her on branch 473 
to ascertain the result of her inquiry.” 

Mr. Low: I will ask you if after reading that correspond¬ 
ence it recalls to vour memorv whether or not an assess- 
mcnt was made on or about that time? 

* * * * * # # 

The Witness: My recollection is not quite clear, 

32 but mv recollection is that we were having consider- 

able trouble with the Department at this time trying 

to arrange for a conference to discuss the merits of these 

two cases. In the meantime the collector issued i distraint, 

which was of course conclusive that the assessment had 

been made, or rather of threatened distraint. There was 

no occasion for that, because waivers had been filed, and 

that brought about all those conferences with Mr. Ringley 

and other members of the Department in an effqrt to clear 

up that situation and relieve Mr. Fleitmann frbm further 

annovance under this threatened distraint. That was even- 

tuallv done. Thev did issue over-assessment Certificates 
« •' 

to the Collector and cancelled those assessments, j 

# * * * * # ♦ 

Mr. Low: I hand you photostat certified copy finder date 
of December 24, 1924, and ask you if that is the Waiver you 
referred to? (Respondent’s Exhibit HH, Petitioners’ Ex¬ 
hibit 3.) 

7 i 

The Witness: Yes, sir. 

Mr. Low: Will vou continue vour storv? 

The Witness: That waiver was directed to the Commis- 

! 

sioner of Internal Revenue in New York on December 29, 
1924, and we hold registry receipt. 




28 


MARIE J. J. FLE1TMANN ET AL. VS. 


Mr. Low: Can you stale whether or not an assessment 
was made regardless of whether or not that waiver was 
filed? 

The Witness: Yes. 

Mr. Low: What were the conditions surrounding that 
assessment? 

The Witness: The waiver was not a matter of record in 
the Bureau of Internal Revenue, in the Washington Office. 
Apparently it had been overlooked by the collector. The 
tax was assessed and distraint threatened, and after 
33 considerable correspondence and considerable con¬ 
ferences, quite a number of conferences with repre¬ 
sentatives of the Income Tax Unit, that assessment was 
withdrawn. 

#****•• 


Mr. Low: Major Slaughter, I hand you letter dated Feb¬ 
ruary 19, 1925, purporting to be signed, and ask you if you 
signed that ? 

The Witness: Yes. 

Mr. Low: And that related to the tax liabilitv of 11. C. 

•> 

Fleitmann for 1918, among other things? 

The Witness: Yes. 

Mr. Low: Does it refer to a telegram from vour associ- 
ates in New York? 

The Witness: It refers to a letter enclosing letter of Feb- 
ruarv 18, addressed to this office by the New York office 
making exception to the taxes. 

Respondent offered in evidence the letter of February 19, 
1925. Said letter was received and marked “Respondent’s 
Exhibit U.” 


Mr. Low: You now hold in your hand a letter referred 
to as accompanying your letter of February 19, 1925, which 
is admitted as respondent’s exhibit U. Is that correct? 
The Witness: Yes. 

Mr. Low: Is that letter from your associates in New 
York? 

The Witness: Yes, sir. 
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Mr. Low: Does it relate to the tax liability of H. C. 
Fleitmann for 1918? j 

34 The Witness: It does. 

Mr. Low: And pertains to the assessment that we 
have been discussing? 

The Witness: Yes, sir. 

Respondent offered said letter in evidence. It was re¬ 
ceived and marked 4 ‘Respondent’s Exhibit V.” i 


* 


* 


Mr. Low: I am laying the foundation by a tbtallv dis¬ 
interested witness. If this witness can testify tha|t personal 
service was one of the issues in the case of Fleitmann & 
Company, Incorporated, it will be one step in my proof. 

The Member: It might be a step, but it is a right far step. 

The Witness: I do know that the Seaboard Mijlls, it was 
a personal service classification issue before the Board. 
The case was tried by Mr. Dwight, and the Board ruled that 
it was not entitled to personal service classification. That 
determination affected the returns of Fleitmanji & Com¬ 
pany, as well as the returns of the individual prior to the 
lime, because tliev were individual stockholders, I think, 
of Seaboard stock. To what extent I do not know, because 
that issue was never raised except incidentally. 


Cross-examination by petitioners: 


.Mr. Friedman: You have been in the tax service for 
a number of years, have you not? 

The Witness: Yes. j 

Mr. Friedman: Has it ever been the practice ofithe Com¬ 
missioner of Internal Revenue or Bureau of Internal Reve- 

i 

nue to forward the assessment list to the taxpayer? 
35 The Witness: You mean the schedules j of over- 
assessment? 

Mr. Friedman: Yes. 

The Witness: It is generally spoken of that he'does not. 
I have never seen one, but I assume that is his practice. It 
is generally referred to- 

Mr. Friedman: I did not believe you got my question. 
Did you as a representative of a taxpayer ever have the 

I 

i 


i 
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Bureau of Internal Revenue send vou one of those sched- 
ules ? 

The Witness: No. 

Mr. Friedman: And as far as vou know that was not the 

* 

practice of the Bureau of Internal Revenue? 

The Witness: To furnish taxpayers or their represent¬ 
atives with schedules or copies, no. 

Mr. Friedman: Was it the practice of the Bureau of 
Internal Revenue to send the taxpayer a copy of the waiver 
or the waiver itself, after you had filed it with the Com¬ 
missioner? 

The Witness: I never had one sent to me in my practice 
or to anv of mv clients. 

Mr. Friedman: As a tax practitioner, you were never in¬ 
formed who signed a waiver in any particular case? 

The Witness: No, sir. 

Mr. Friedman: When vou filed waivers in this case vou 

m/ * 

were never notified that somebody had signed it for the 
Commissioner, or the Commissioner signed it himself? 

The Witness: I was not. 

Mr. Friedman: And as a general practice tax represent¬ 
atives are not notified? 

The Witness: That is true. 

Mr. Friedman: Mr. Slaughter, I show you a group 
36 of waivers filed in this case, and ask you whether or 

not vou were ever notified bv the Commissioner or 
• * 

the Bureau of Internal Revenue who, if anybody, executed 
them for or on behalf of the Commissioner—if vou were 
notified who signed the Commissioner’s name to those docu¬ 
ments? 

The Witness: No, sir; I do not. I was never interested 
enough to ask. 

Mr. Friedman: Does that apply to all waivers filed in any 
of these Fleitmann cases? 

The Witness: Yes, I do not recall ever seeing a waiver 
signed by the Commissioner or anybody under his super¬ 
vision. 

Mr. Friedman: After a waiver was filed you were never 
notified ? 

The Witness: That is correct. 

Mr. Friedman: The last you see of a waiver- or the last 
anvbodv sees of it is 'when vou file it? 
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The Witness: Yes, that is true, and that is triie in this 
case. 

Mr. Friedman: That is all. 

Redirect examination by respondent: 

Mr. Low: In filing those waivers on behalf of the tax- 
payer, did you expect the Commissioner to rely upon them? 

The Witness: I tiled them in good faith and expected 
them to relv on them. 

* * i 

Mr. Low: And you expected to receive other Considera¬ 
tions because vou tiled them? 

* 

The Witness: Yes, and got further consideration. 

Mr. Low: State whether or not you continued to get 
consideration during all the time you represented 
37 these taxpayers when they were in the Unit. 

The Witness: Yes. j 

Mr. Low: I understand your answer to be during the 
period you represented these two taxpayers you I received 
consideration from the Unit with reference to tlJe appeal 
of Frederick T. and Herman C. Fleitmann for 19iLS. 

I 

The Witness: Let me see. Let me check up on that a 
little bit, because Mr. Dwight represented those two men, 
F. T. and IT. C. Fleitmann, and I represented W. M. Fleit¬ 
mann, and the issues in all three cases were very similar. 
All our conferences were held together, and I am not so 
sure whether I held power of attorney consistently! through 
all that period for those two men. My appearance in the 
case was never questioned by the Department, I know. 
Neither was Mr. Dwight’s appearance questioned by the 
Department in so far as W. M. Fleitmann was concerned. 
I will have to check up and verify that. It may ^e and I 
think probably the powers of attorney were given to each 
member of the firm of the Patterson, Teal and Depnis, and 
the firm of Hughes, Rounds, Sherman & Dwight. I was 
a member of the former firm. 

Mr. Low: And as far as vou know there never has been 

* 

revocation? 

The Witness: I think that is true. 

Recross-examination by petitioners: 

Mr. Friedman: When you filed these waivers with the 
Government I presume you expected them to carry out the 
law and have them properly executed, did you not? 
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The Witness: I did, yes, sir. 

Mr. Friedman: When was the first time you learned, 
Major Slaughter, that there was any question about 

38 the Commissioner’s execution of these waivers? 

The Witness: Well, I think that has been very 
recently brought to my attention since this proceeding has 
started I think. 

Mr. Friedman: That is about the time the amended peti¬ 
tion was filed in this case? 

The Witness: Yes. 

Mr. Friedman: Major, there has always been some con¬ 
troversy as to the correctness of the tax liabilities for the 
rears 1918, 1920 and 1921 in the case of Herman C. Fleit- 
maim, and the year 1918 in the case of Frederick T. Fleit- 
mann ? 

The Witness: Yes, sir, those issues are still pending as 
a matter of record before this Board. 

Mr. Friedman: And as representative of these taxpay¬ 
ers you have been constantly protesting the amounts of the 
tax? 

The Witness: Since we failed to get any favorable ad¬ 
justment of those tax matters, the issue as raised in the 
petitions originally drawn or any favorable action by the 
special advisory committee, I have had nothing further to 
do with those cases. The cases now on trial will be tried on 
their merits supplementing this proceeding, as I under¬ 
stand, by Mr. Dwight. My only interest in them terminated 
with those conferences in the special advisory committee. 
My own case, W. M. Fleitmann, was tried before this Board 
last week. 

Mr. Friedman: That is all. 

39 Respondent offered in evidence a photostatic copy 
of a waiver dated February 9, 1924. Said document 

was received and marked “Respondent’s Exhibit FF.” 

Respondent offered in evidence a photostatic copy of a 
waiver dated February 21, 1924 and stamped “approved on 
February 8, 1926.” Said document was received and 
marked “Respondent’s Exhibit GG.” 

Respondent offered in evidence a photostatic copy of a 
waiver dated December 24, 1924, recorded December 30, 
1924 and approved according to the stamp February 8, 
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1926. Said document was received and marked ‘i‘Respond¬ 
ent’s Exhibit HH.” j 

Counsel for respondent called attention to thb fact that 
the next waiver in the series had already been introduced 
into evidence. It covered the four years 1918-J1921, was 
dated November 8, 1926 and was marked “Respondent’s 
Exhibit C” in docket 28451. 

i 

Respondent offered in evidence a collection waiver dated 
September 27, 1929. It was received and marked “Re¬ 
spondent’s Exhibit II.” This was one of the twjo waivers 
to which, according; to the testimony of John S.iShea, the 
name of Charles W. Anderson was signed by William J. 
O’Brien. j 

Respondent offered in evidence a photostatic qopy of an 
assessment certificate for 1918 dated February Special 3, 
1925 and in the amount of $70,608.70. Said document was 
received and marked “Respondent’s Exhibit JJ.’!’ 
Respondent offered in evidence a photostatic [copy of a 
certificate of overassessment in the amouift of $70,- 
40 608.70 for 1918. Said document was received and 

marked “Respondent’s Exhibit KK.” 

Counsel invited the Board’s attention to the fict that it 
was admitted previously of record that this samp amount, 
namely, $70,608.07, was later assessed on special, plumber 16 
for 1926. j 

Respondent offered in evidence claim for refund for $13,- 
357.05 filed by H. C. Fleitmann, January 23, 1924 hnd cover¬ 
ing the year 1918. It was received and marked ^Respond¬ 
ent’s Exhibit LL.” j 

Counsel for respondent then expressly referred to this 
case certain letters that had already been introduced in 
evidence in Docket 28451. They were: 

Letter dated January 22, 1926 requesting waivers for 
1918 and 1919. It was admitted in evidence in Docket 28451 
as “Respondent’s Exhibit F.” j 

Letter dated December 20, 1924, requesting waivers for 
1918 and 1919 of Herman C. Fleitmann. It was admitted in 
evidence in Docket 28451 as “Respondent’s Exhibit G.” 

Letter dated November 5, 1926 requesting waivers for 
1918 and 1919 of Herman C. Fleitmann. It was admitted in 
evidence in Docket 28451 as “Respondent’s Exhibit H.” 

5—5655a 
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Respondent offered in evidence a copy of a letter dated 
February 6, 1925 addressed to Herman C. Fleitmann and 
pertaining* to his tax liability for 1918. The letter bore cer¬ 
tain notations in pen and pencil and these the respondent 
did not offer as part of the letter. Document was received 
and marked ‘‘Respondent’s Exhibit MM.” 

Respondent offered in evidence a letter dated February 
7, 1924 addressed to Herman C. Fleitmann and pertaining 
to his tax liability for 1918. Said letter was received and 
marked “Respondent’s Exhibit NN.” 

41 Respondent offered in evidence a letter dated April 
8, 1925 addressed to Collector of Internal Revenue 

and signed J. G. Bright, Deputy Commissioner by Mr. 
Clute, Head of Division. Said letter was received and 
marked “Respondent’s Exhibit 00.” It referred to tax 
liabilitv of Herman C. Fleitmann for 1918. 

Respondent offered in evidence a letter dated March 3, 
1925, addressed to Collector of Internal Revenue, Customs 
House, New York. Said letter was received and marked 
“Respondent’s Exhibit PP.” 

The above and foregoing statement of evidence together 
with exhibits appended hereto contain all the evidence in¬ 
troduced before the Board material to a consideration of 
the assignments of error as set forth in the petitioners’ 
petition for review of the decision entered herein by the 
United States Board of Tax Appeals. 

It is herebv agreed that said statement as made mav be 
approved by the Board of Tax Appeals without further 
notice to any party hereto, and that when so approved may 
be tiled in the Clerk ’b office and become a part of the record 
for the purpose of the petition for review in said cause tiled 
by Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners. 

HOWE P. COCHRAN, 

Attorney for Petitioners. 
(Signed) C. M. CHAREST, 

General Counsel , Bureau of Internal 

Revenue , Attorney for Respondent. 

Dated this 22 day of March, 1932. 

42 The aforesaid statement of evidence in the petition 
for review bv Marie J. J. Fleitmann and Thomas 




Commissioner of Internal Revenue hereby waive the time prescribed by law 
for making any assessment of the amount of income, excess-profits, or 
war-profits taxes due under any return made by or on behalf of said tax¬ 
payer for the year (or years)___1918 to 1921, inclusive!- 

under existing revenue acts, or under prior revenue acts. 

i 

This waiver of the time for making any assessment as aforesaid 
shall remain in effect until December 31, 1927, and shall then empire 
except that if a notice of a deficiency in tax is sent to said taxpayer by 
registered mail before said date and (1) no appeal is filed therefrom 
with'the United States Board of Tax Appeals then said date shall be ex¬ 
tended sixty days, or (2) if an appeal is filed with said Board then said .. 



If this waiver is executed on behalf of a corporation, lit must 
be signed by such officer or officers of the corporation as are iempowered 
under the laws of the State in which the corporation id located to sign 
for the corporation, in addition to which, the seal, if any, of the 
corporation must be affixed. 



0-7J 
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Crimmins, Executors of the Estate of Hermhn C. Fleit- 
mann, Deceased, Petitioners vs. Commissioner of Internal 
Revenue, Respondent, is hereby approved and signed and 
ordered to be made of record in the above-en|titled cause 
this 25 day of March, 1932. s 

C. ROGERS ARUNDpLL, 
Member United States Board of Tad Appeals. 

(Here follows Petitioner’s Exhibit 4, side folio 43.) 

i 

44 Respondent’s Exhibit T. 

l 

Filed Oct. 27, 1930. j 

I 

Docket 28450. 

i 

Patterson, Teele, and Dennis, Accountants and Auditors, 
815 15th St. N. W., Washington, D. (j. 

Arthur W. Teele, C. P. A.; John Whitmore, Harold F. 
Leeming, C. A.; F. R. Carnegie Steele, C. j A.; James 
Willing, C. A.; William H. Stumpfel, Stanley G. H. 
Fitch, C. P. A.; Edward H. Moeran, David Lfeslie Milne, 
C. P. A.; Frank Lowson, C. A.; John W. ibawson, R. 
Kemp Slaughter, Harold B. Hart, C. P. A. 


Xew York, 120 Broadwav; Boston, 131 State St.i; Washing¬ 
ton, 1319 F St. N. W. 


Cable Address: “Dignus”. 

(Stamped:) Personal Audit No. 2. Received Feb. 13, 
1924. j 

February |13, 1924. 

Mr. J. G. Bright, j 

Deputy Commissioner of Internal Revenue, j 
Treasury Department, 

Washington, D. C. 

Attention Mr. F. A. Garges. 

Dear Sir: 

| 

In accordance with our telephone conversation on Feb¬ 
ruary 9th, I now hand you income and profits tax waiver 



36 


MARIK J. J. FLEITMANN ET AL. VS. 


for the taxable year 1918 properly executed by Mr. H. C. 
Fleitmann of Stamford, Connecticut, with offices at 356 
Fourth Avenue, New York City. 

It would appear that the recent assessment letter ad¬ 
dressed to Mr. Fleitmann without the privileges of Section 
250 (d) of the Revenue Act of 1921 was due to inability of 
the auditors in the Income Tax Unit to locate the original 
tax return of Mr. Fleitmann for the taxable year 1918. Mr. 
Fleitmann should not be made to suffer under a denial of 
the privileges of Section 250 (d) when he is not responsible 
for an omission or commission incident to the proper deter¬ 
mination of his tax liability for the taxable vear 1918. 

In addition to the income and profits tax waiver I am 
also handing you herewith certified copy of power of at¬ 
torney running to Martin J. Keogh, Jr. and power of at¬ 
torney running to the undersigned under power of sub¬ 
stitution contained in Mr. Keogh’s power of attorney. 

It is respectfully requested that with the duly executed 
waiver for the taxable year 1918 the Department grant Mr. 
Fleitmann the privileges extended to him by Section 250 
(d) of the Revenue Act of 1921, and that the tax be not 
listed as proposed in the recent letter addressed to him by 
the Department. 

Yours verv trulv, 

P. KEMP SLAUGHTER. 

Encs. 

RKS: GS. 

45 Respondent’s Exhibit U. 

Filed Oct. 27, 1930. 

Docket 28450. 

Patterson, Teele and Dennis, Accountants and Auditors, 
815 15th St. N. W., Washington, D. C. 

Arthur W. Teele, C. P. A.; John Whitmore, Harold F. 
Leeming, C. A.; F. R. Carnegie Steele, C. A.; James 
Willing, C. A. ; William H. Stumpfel, Stanley G. IT. 
Fitch, C. P. A.; Edward H. Moeran, David Leslie Milne, 
C. P. A.; Frank Lowson, C. A.; John W. Dawson, R. 
Kemp Slaughter, Harold B. Hart, C. P. A. 

New York, 120 Broadway; Boston, 131 State Street; 
Baltimore, Continental Building; Washington, 815 15th 
St. N. W. 
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Cable Address: “Dignus”. 

February 19, 1925. 

Mr. J. G. Bright, | 

Deputy Commissioner of Internal Revenue, i 
Treasury Department, 

Washington, D. C. 

Attention Mr. John J. Remey. Re H. C. Fleitmann, 
Wm. M. Fleitmann. Taxable Years 1918 ai|id 1919. 
IT: CA: 2112:10. j 

Dear Sir: 

We are inclosing herewith letter of February |18th ad¬ 
dressed to this office by our New York office, takirjg excep¬ 
tion to the taxes superficially assessed against the above 
named taxpayers for the taxable years 1918 and 19jl9. The 
taxpayers protest against these proposed additional taxes 
on the ground that they are erroneously assessed for the 
reason stated in this communication, and that the assess¬ 
ments should not have been made because proper waivers 
were filed with the Bureau under date of December 129, 1924. 
It is, accordingly, requested that the necessary jsteps be 
taken at once to correct the error of the Income Tax Unit 
by having these proposed assessment- removed f|rom the 
assessment list. If any duplicate waivers for either one of 
the taxable years are necessary the under-signed will see 
that they are promptly filed. Immediate action is respect¬ 
fully requested. 

Very truly yours, 

P. KEMP SLAUGHTER. 

RKS: GF. 

(Stamped:) Distribution Center, Section 24, Mar[ 2, 1925. 
46 Respondent’s Exhibit V. 

Filed Oct. 27, 1930. | 

Docket 28450. 

Patterson, Teele and Dennis, Accountants and Auditors, 

120 Broadway, New York. 

Arthur W. Telle, C. P. A.; John Whitmore, F. R. (barnegie 
Steele, C. A.; James Willing, C. A.; William H. S[tumpfel, 
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Stanley G. H. Fitch, C. P. A.; Edward H. Moeran, David 
Leslie Milne, C. A.; R. Kemp Slaughter, Harold B. Hart, 
C. P. A. 

New York, 120 Broadway; Boston, 1 Federal Street; 
Baltimore, Continental Building; Washington, 815 15th 
St. N. W. 

Cable Address: “Dignus”. 

February 18, 1925. 

Messrs. Patterson, Teele & Dennis, 

815 15th Street N. W., 

Washington, D. C. 


Re H. C. Fleitmann and William M. Fleitmann. 

Taxes 191.9-1919. 


Dear Sirs: 


Additional 


Referring to the Department’s letters dated February 
4th, 1925, and February 6,1925, reference IT: CA: 2112: 10, 
claiming additional taxes as follows: 


1018 1010 

II. C. Fleitmann... i. $70,608.70 $13,476.00 

W. M. Fleitmann . . 19,138.98 . 


We beg to advise vou that waivers were dulv tiled with 
the Department, 1924, because the taxable income of these 
gentlemen and consequently their tax liability for the years 
1918 and 1919 cannot be established until the amended con¬ 
solidated Returns of Fleitmann & Company, Inc. for these 
years have been finally passed. As you know the Corpo¬ 
ration Returns are now before the unit, and one point which 
materially affects these individuals is now receiving consid¬ 
eration in the solicitors’ office. 

The point in question is whether all the dividends re¬ 
ceived and returned as income in the years 1918 and 1919, 
were correctly reported in view of the Department’s action 
in including in taxable income profits prior to incorpora¬ 
tion but turned over to the Corporation and declared as 
dividends. 

The additional tax claimed is attributable in large part 
to the inclusion in taxable income of these profits without 
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I n pursuanoe of the provisions of Subdivision D of Sectiam ti 
hundred and fiftj of tbs Revetae iot of Ylneteen htmdrsd sad 
twenty-one, B. C. Pleltmann, of Stanford, Connectloutt, with 
offices at S66 Fourth Avenue, Bow York City, and tbs C*seiasloner 


of Internal Revenue hereby consents toa dstermination asses 


and collection of tbs amount of income, exoess profits or war 
profit taxes, due under any return made by or on behalf of tbs 
said tax payer for the year 1918 under the Revenue iot of 1921 
or under prior income, exoess profits or war profits tax acts 


or under section thirty eight of the iot entitled "in iet 


to Provide Revenue, equalise duties and encourage tbs Industries 


of the United States and for Other Purposes" approved jiugust 


5th 19#9, 


This Waiver is in effect for one year from the date 


it is signed by the tax payer* 


In witness whereof I have hereunto set my hand this 


9th day of February, 1924. 


Signed in the presence of:- ) 
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zyfZ'A 

Date / 


}. • 


INCOME AND PROFITS TAX WAIVER 


■bZh I SZ93J 


* : - .* •:(■ ■ 

'* *i \ . • JI . 


In pursuance of the provisions^? subdiyieipn (d) of Section 250 

of tha /Rc ve nu gr Act , of 1^21, . . 4 / ..7L^?fefe y. .!(< * *r.:., 

of Xr^Cccf^CfyL, . w#****^ - and the Commissioner of Internal 

Revenue. r.c^eby consent to a determination, assessment, and collection 
of the amount of income, excccs-profits. or war-profits taxes due under 

any return made by or on behalf of the said.. 

for the year/f . under the Revenue Act of 

1921, or under prior income, excess-profits, or war-profits tax Acta, 
or under Section 38 of the Act entitled "An Act to provide revenue, 
equalize duties, and encourage the industries of the United States, 
and fer other purposes”, approved August 5, 1909. This waiver ia in 
effect from the date it is signed by the taxpayer and will remain in 
effect for a period of one year after the expiration of the statutory 
period of limitation, or the statutory period of limitation as ex- 
tsnded by any waivers already % on file with the Bureau, within which 
assessments of taxes may be made for the year or years mentioned. 


APPROVED 




signed oy such officer or officers of the corporation aa are empowered 
under the laws of the State in which the corporation ie located to sign 
for the corporation, in addition to which, the seal, if any, of the 
corporation must be affixed. 


u- 
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H4JIM* 

At tmtBdtd 1924 


3 rfs7 Q-TAsi7, 

fc/1 3 <2/^\J~^^ A/ ^ r ~ 


IT: CA: 2112:1C 


2 


(A 





(Date) 




INCOME AND PROFITS TAX WAIVER 



In pursuance of the provisions of existing Internal Berenue Lai 

...t±... Herman. Z„ Jlaitmaim.. a taxpayer, 

of .. .:iet:..Iork t ..JK,. .T... and the Commissioner 

of Internal Revenue, hereby consent to extend the period prescribed by 
'a* ?o- r. determination, aoaessment, and collection of the amount of 
income excess profits, or war- profIts taxes due uffleh any return aide 

by or on behalf of said taxpayer for the years (.ISlftyh... 

under the Revenue Act of 1924, or under prior incofie, excess-profits, 
or war-profits tax Acts, or under Section 38 of the Act entitled *An 
Act to provide revenue, equalize duties, and encourage the Industries 
of the United States, and for o’ther purposes”, approved August 5t 19*09. 
Tnis waiver is in effect from the date^At^lA~signed by the taxpayer and 
will remain in effect for a period of(one^yea^ after the expiration of 
the statutory^ period of limitation wltMTPVEich assessments of taxis 
may be made for the year or years mentioned, or the statutory period 
of limitation as extended by Section 27? (b.) of the Beventfe Act |of 1924, 
or by any waivers already on file with the Bureau. 



DEC 30 1924 



_ _ I ?i ttU9 

CoafcieelonSjEC77WTil . 


If this waiver is oxecuted on behalf of a corporation, It must be 
?:gned by edch officer or officers of the corporation as are empowered 
.v the laws of the State in whlfihjthe corporation :ie located 


fu: the corporation, in addition 
corporation must be affixed. 



seal, lfany, of 
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•f RRASURY DEPARTMENT, 
Iwa\Ai U zvxxvt Busies. 
Torm J3W-lUr., 220. 


ASSESSMENT CERTIFICATE 

COMMISSIONER’S ASSESSMENT LIST 


3RD 


- District of 


N£ft YORK 


Month F EB RUARY SPECIAL >3 Fear. 


Additional Assessments made bg Commissioner: _.... 


CORPORATION 


1 360 5? 



Total Assessments 


I hereby certify that I have made inquiries, determinations, and assessments of taxes, penalties, etc., of the above classification specified in these 
lists, and find that the amounts of taxes, penalties, etc., stated as corrected and as specified in the supplementary pages of this list made !>v m« an* duo 
from the individuals, firms, and corporations opposite whose names such amounts are placed, and that the amount chargeable to tho collector is n> u!>nvc. 


Dated at Washington, D. C. 

Office of Commissioner of Internal Revenue, 


fro.&ZSSf 4. 


O'**** 


FEB 1 C 




., 192 






c,„„w t&itiiuf of luU^md K> coho’. 


























Pace Vo. 


0 




»? 


txrthknt. 


District 


3RD HEW YORK 


ASSESSMENT I.IST. SPECIAL 3 

FEBRUARY 1925 

__ Lf*r_ 


INCOME TAX 
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excluding the dividends paid from such profits. In 
47 the case of H. C. Fleitmann, the status of the Sea¬ 
board Mills, Inc. is also involved. Our understanding 
is that the Returns of this Corporation are now being 
given consideration by the Relief Section, after a personal 
service status was denied by the tax unit, and after con¬ 
sultation with PA: PU: and PS Section. 

At a conference with the unit at which Major Slaughter 
was present, it is our recollection that it was satisfactory 
to defer action on the individuals until final assessment was 
made in respect to the Corporations. It is clearly unrea¬ 
sonable to insist on collecting these assessments fiased on 
a Revenue Agent’s report entirely incidental to such 
Agent’s report on the Corporations, before taking final 
action on the latter. 

Regarding the proposed additional assessment against 
Mr. H. C. Fleitmann for 1919, no opportunity h^s as yet 
been afforded to investigate and file exceptions. To secure 
such an opportunity, Mr. Fleitmann promptly filed the 
necessary waiver. However, only the 1918 additional taxes 
appear to have been listed, as we have received not demand 
notices in respect to the 1919 additional assessment. 

We trust that the above, together with youri general 
knowledge of the situation will be sufficient to satisfy the 
Department of the merit of our request to have tl|e list of 
assessments withdrawn. We understand your telegram to 
mean that the Department no longer disputes the fact that 
waivers were duly filed. It is regrettable that we were 
unable to secure the cooperation of the Collector’sj office in 
respect to Mr. William M. Fleitmann’s waiver for 1918, but 
will make a further effort tomorrow. 

Please wire us as soon as possible regarding develop¬ 
ments. 

Very truly yours, 

PATTERSON, TELLE & DENNIS. 
DIM/CW. ! 

I 

i 

(Here follow Respondent’s Exhibits FF, GG, HH, II, JJ, 
side folios 48, 49, 50, 51, 52, and 53.) 
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54 Respondent’s Exhibit KK. 

Filed Oct. 28, 1930. 

Docket 28450. 

Certificate of Over assessment. 

Treasury Department, Office of Commissioner of Internal 

Revenue, Washington. 

Income Tax Unit. 


IT : R : CC. 

Number: 833,813. 

Allowed: $70,608.70. 

Schedule No. 14451. 

Mr. Herman C. Fleitmann, 

356 Fourth Ave., 

New York, N. Y. 

Sir: 

An audit of your income tax return, Form 1040 and a 
consideration of all the claims (if any) filed by you for the 
year 191S indicates that the tax assessed for this year was 


in excess of the amount due: 

Tax assessed Account #316100. $41,948.42 

Tax assessed, amended return, Accoun t. 

#303120 . 8,581.56 

Tax assessed February 1925, Page o, Line 4, 

Spl. 3 . 70,608.70 


Total tax assessed. $121,138.68 

Less refund 9/21/23 . 36,124.28 . 

t 

Outstanding assessment . $85,014.40 

Tax Assessable . 14,405.70 


Overassessment . $70,608.70 


Since you have filed a waiver for the year 1918 the tax 
of $70,608.70 had been overassessed. 
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The amount of the over assessment will be abated, 
credited, or refunded as indicated below. (Yciu will be 
relieved from the payment of any amount abated; if an 
overpayment has been made and other taxes are due, credit 
will be made accordingly, and any amount refundable is 
covered by a Treasury check transmitted herewith.) 
Respectfullv, 

J. G. BRIGHT, 

Deputy Commissioner, 
By F. R. CLUljE, 

Head of D ivision . 

Abated: $70,608.70. j 

Credited:-. 

Year:-. 

Account No. Feb. 04P Sp-3. j 

Wash. 1925. j 

Refunded:-. 

| 

(Stamped:) Instructions Executed. Signature: Chas. 
W. Anderson, Collector Int. Rev., 3rd District of New York. 
(7776) Revised July, 1923. j 

55 Respondent’s Exhibit LL. 

i 

Filed Oct. 28, 1930. | 

Docket 28450. j 

Claim For 

j 

Abatement of Tax Assessed, 

Credit Against Outstanding Assessments^ 

i 

xRefund of Taxes Illegally Collected, j 

Refund of Amounts Paid for Stamps Used in Error or 

Excess. 

Important.—File with Collector of Internal Revenue 
where assessment was made. Not acceptable unless com¬ 
pletely filled in. 

935. I 
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Notice to Collector: Collector must indicate in block 
above the kind of claim, except in Income Tax cases. 

(Stamped:) Recorded Jan. 30, 1924, Claims Control Sec¬ 
tion. 

Collector’s Notation: District: -. Account Number: 

-. Date received: Collector of the Internal Revenue 

Received Jan. 23, 1924, 2nd Dist. N. Y.-, Collector 

of Internal Revenue. 574,083. 

State of New York, 

Comity of New York: 

H. C. Fleitmann. Esq. (Residence—give street and num¬ 
ber as well as city or town and State), #350 Fourth Avenue 
(Business address), New York, X. Y. 

This deponJent, being duly sworn according to law, de¬ 
poses and says that this statement is made on behalf of the 
taxpayer named, and that the facts given below with refer¬ 
ence to said statement are true and complete: 

I. Business in which engaged: Period: From Jan. 1, 
Year: 1918. 

2. Character of assessment or tax: Personal Income Tax 
#316,100, to Dec. 31, 1918. (State for or upon what the 
tax was assessed or the stamps affixed.) 

3. Amount of assessment or stamps purchased as deter¬ 
mined by dept.: $14,405.70. 

4. Reduction of Tax Liability requested (Income and 
Profits Tax): $13,357.05. 

5. Amount to be abated: $-. 

G. Amount to be refunded (or such greater amount as is 
legally refundable): $13,357.05. 

7. Dates of payment (see Collector’s receipts or indorse¬ 
ments of canceled checks): See Treasury Dept. Certificate 
of Overassessment #262,333, dated Nov. 9, 1923. (If 
statement covers income tax liability, items 8-11, inclusive, 
must be answered.) 

8. District in which return (if anv) was filed: 2nd New 
York. 

9. District in which unpaid assessment appears:-. 

10. Amount of overpayment claimed as credit: $-. 

11. Unpaid assessment against which credit is asked: 

Period from-. 
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56 Deponent verily believes that this ajpplication 
should be allowed for the following reasons: See 

Rider Attached Hereto. 

(Attach add-tional sheets if necessary.) 

Sworn to and subscribed before me this 22nd dAy of Jan- 
uarv, 1924. j 

(Signed) H. C. FLEITpVlANN. 

(Signed) ARTHUR H. RYAN. 

(Stamped:) Notary Public, New York County^ No. 222. 
New York Register No. 4048. Commission Expires March 
20, 1924. " | 

(This affidavit may be sworn to before a Deputy Collector 
of Internal Revenue or Revenue Agent without charge.) 

57 I Certify that an examination of the records of the 
Bureau of Internal Revenue shows the following 

facts as to the assessment and payment of the tai: 

Claim No. — . j 

Name of Taxpayer:-. 

Character of assessment and period covered: -4—; List: 

-; Year: 1918; Month: -; Page: -; Lipe: -; 

Amt.:-; Date paid:-; District in which p^id:-. 

I * 

Collector of Internal Revenue . 

"5 i 9 

Assessment Clerk , Commissioner’^ Office. 

| 

I certify that the records of my office show the following 
facts as to the purchase of stamps: 

To whom sold or issued: -; Kind: -; jNumber: 

-; Denomination:-; Date of sale or issue: j -; (if 

special tax stamp, state:) Amount: -; Serial number: 

-; Period Commencing:-. 

i 

i > 

Collector - district. 

i 

(Stamped:) Rejected. 3305. I. T. Schedule, j 

Schedule No.: -. j 

Schedule Number:-. 

Allowed or Rejected Number:-. 

District:-. 
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(Nature of Tax:-.) 

Claimant:-. 

Address:-. 

Examined and submitted for action-, 19—. 

COMMITTEE ON CLAIMS. 


Claim examined by:-. 

Claim approved by:-. 

Chief of Division:-. 

Amount claimed: $-. 

Amount allowed: $--. 

Amount rejected: $13,367.05. 

58 1. Because Fleitman & Co. Inc. on October 27,1923 

filed with the Internal Revenue an d Amended Return 
in consolidation with Fairmont Manufacturing Company 
for the period May 24, 1918 to December 31, 1918. The 
Amended Return differed from the original return of Fleit- 
mann & Co. Inc. in that the latter return was filed by Fleit- 
mann & Co. Inc. without due consideration of its right to 
file a return in consolidation with the Fairmont Manufac¬ 
turing Company by virtue of ownership and control of over 
97% of the outstanding voting stock of the latter Company. 
Furthermore, Fleitmann & Co. Inc. incorrectly filed its first 
return (single return basis) as if in existence since January 
1, 1918. Fleitmann & Co. was incorporated May 24, 1918 
and acquired the business of Fleitmann & Co. (a partner¬ 
ship) as of January 1, 1918. The partnership received 
stock for their interest in the business as of January 1, 
1918 and the Corporation assumed all the liabilities of the 
firm. In electing to file their first return for a twelve 
months’ period, Fleitmann & Co. Inc. overlooked the fact 
that its corporate net income for 1918 was less than 20% 
of its invested capital, and in such case, under the Revenue 
Act of 1918, it was estopped from filing a return for the full 
calendar year. 

2. Because in the year 1918 the dividend policy of Fleit¬ 
mann & Co. Inc. was erroneously based on the assumption 
that all the profits of the year 191S represented earned sur¬ 
plus and that all dividends were ordinary dividends and 
therefore taxable to the individual stockholders, whereas, 
the Amended Return recently filed shows that certain of 
such dividends received by me from Fleitmann & Co. Inc. 
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represent a return of surplus or capital paid in to thb Com¬ 
pany at the time of its incorporation, namely May 24th, 
1918 and in computing invested capital for the purpose of 
the Amended and Consolidated Return, these dividends 
were charged against the paid in surplus as in excess of 
available earnings. 

59 3. Because my proportion of the dividends joaid by 

Fleitmann & Co. Inc. from its paid in surplus was 
$54,599.57 which I now claim to be exempt from taxation, 
but, on which, I have paid surtaxes in the amount 0f $13,- 
357.05. This refund is arrived at as follows: 

Block Adjustments. 


Block. 

B. Salaries . 

('. Partnerships, etc 
I). Sale of Property 
<1. Interest . 


I. Interest, Taxes, etc- 

.T. Subject to Normal Tax 
Ka. Dividends . 

L. Subject* to Surtax. 

Normal Tax on .1. 

Surtax on L. 


As per off. of 
overassessment 
£262,333, 

IT :CA: 

PU-2305. 

dated 

Nov. 9,1923. Adjustments. 

6C.07S.30 . 

I 

Income 
adjusted 
for basis 
of present 
cjlaim. 

G6.p7S.39 

3.679.75 

554.71 


3.J679.73 

554.71 

70.312.S5 

S3.702.79 


1 

70.(312.S5 

A 750.00 

S4J452.79 

13.3S9.94 

750.00 

14J139.94 

37j726.43 

92,320.00 

B 54,599.57 

7S.93G.0G 


20j5S0.49 

14.405.70 


1j04S.05 

1.048.65 


• *!»••••• 


Refund now claimed- 13,357.05 


.1. Additional Donations—allowed by Field Ajrent in report Of August 
4th, 1923. 

If. Proportion of Dividends received from Fleitmann & Co. [Inc. con¬ 
sidered as a return of capital inasmuch as Fleitmann & Co. In<|. did not 
have sidlicient earnings at the time to meet dividend requirements. Fleit¬ 
mann & Co. Inc. on their Amended and Consolidated Return for 191S has 
treated such dividends as a reduction of invested Capital. 


4. Reference is made to report of Field Agent, dated Au¬ 
gust 4th, 1923, concerning my 1918 return and my letter 
of October 29th, 1923, addressed to Commissioner of In¬ 
ternal Revenue, concerning said report of Field Agejnt. 

5. Reference is also made to Treasury Department’s Cer¬ 
tificate of Overassessment No. 262333, file IT:CA:PIJ :2305, 
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elated Washington, November 9, 1923 reducing my 1918 in¬ 
come tax from $41,948.42 to $14,405.70. 

60 6. Reference is also made to a recent ruling of the 

Treasury Department, C. B. II-l, page 208; I. T. 1602, 
which reads in part, as follows: 


“It is held that the net income for the year 1921, deter¬ 
mined after providing for depreciation and depletion and 
also for an accrual of income and excess profits taxes for the 
year, should be prorated over the year from January 1st, 
1921 to date of the payment of the dividend made in October 
1921, in order to determine the amount available for distri¬ 
bution to the stockholders. Anv excess of the dividend over 
the amount of surplus from previous years and of current 
earnings is a return of capital in a corresponding amount.” 


Inasmuch as Fleitmann & Co. Inc. commenced business as of 
May 24th, 1918 it had not earned surplus and, therefore, 
dividends paid in excess of earnings of the taxable year 
must, without doubt, be considered a return of capital as¬ 
signed to the corporation from the predecessor partnership 
at May 23rd, 1918. 


61 (Stamped:) Mailed Feb. 6,1925. 

(Stamped:) Received Feb. 10, 1925, Claim Control 

Section. 

Statement . 


IT :CA :2112-1C. 


In re Herman C. Fleitmann, 356 Fourth Ave., New York, 

N. Y. 


Year. Deficiency. 

1918. $70,608.70 


The report of the revenue agent covering his investiga¬ 
tion of your books' of account and records for the year 1918 
has been accepted with the exception that the amount of tax 
previously assessed is $14,405.70 instead of $14,215.70. 

Since you failed to renew your waiver for 1918, the tax 
will be assessed immediately. 

Your claim for the refund of $13,357.05 income tax will 
therefore be rejected. 

(Signed) F. R. CLUTE. 

(Stamped:) Rejected. 3305. L. TL. Schedule. 

(Signed) AR., JJM., 2/16/25. 
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62 Respondent’s Exhibit MM. 

Filed Oct. 28, 1930. 

Docket 28450. ! 

(1640M.) | 

Form NP-3. j 

(Stamped:) Mailed Feb. 6, 1925. ! 

6085. | 

IT :CA :2112-10. | 

Herman C. Fleitmann, 

356 Fourth Ave., 

New York, N. Y. ! 

Sir: 

I 

In accordance with the provisions of Section 274 (d) of 
the Revenue Act of 1924, there has been assessed figainst 
you an income and excess profits tax amounting to $70,608.70 
for the taxable year 1918, the details of which are sqt forth 
in the attached statements. 

Under the provisions of Section 279 (a) of the Act you 
have the right to file with the Collector of Internal Revenue, 
within then days after notice and demand for payjnent, a 
claim for abatement of this tax or any part thereof. The 
claim should have attached to it all evidence and data upon 
which you rely in support thereof, and should be accom¬ 
panied by a bond not exceeding double the amount of the 
claim, with such sureties as the Collector deems neqessary. 
When the claim is received by the Collector it will bi trans¬ 
mitted to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., who will notify you of the action taken. 
Respectfully, 

(Signed) J. G. BRIAN!, 

Deputy Commissipner. 

Enclosures: Statements. 

I 

i 

Taxpayer given opportunity to sign waiver but lias not 
done so. 

N.E.W. W. L. G., 1/30/25. E. O., 1/5. C. A. Ri, C. W. 
G., 1/30/25. M. A. H., 2/2/25. R. M. 
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63 (Stamped:) Mailed Feb. 6, 1925. 

Statement. 

IT :CA :2112-10. 


In re Herman C. Fleitmann, 356 Fourth Ave., New York, 

N. Y. 

Year. Deficiency. 

1918 . $70,608.70 


The report of the revenue agent covering his investiga¬ 
tion of vour books of account and records for the year 1918 
had been accepted with the exception that the amount of tax 
previously assessed is $14,405.70 instead of $14,215.70. 

Since you failed to renew vour waiver for 1918, the tax 
will be assessed immediately. 

Your claim for the refund of $13,357.05 income tax will 
therefore be rejected. 
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Respondent’s Exhibit NN. 


Filed Oct. 28, 1930. 
Docket 28450. 


(Stamped:) Mailed Feb. 2, 1924. 

IT :PA-2. 

LHD-205. 

Mr. H. C. Fleitmann, 

356 Fourth Ave., 

New York, N. Y. 

Sir: 

V 

An examination of vour income tax return, and of vour 
books of account and record for the year 1918 discloses an 
additional tax liability of $70,798.70, as shown by the Reve¬ 
nue Agent ’s Report dated January 7, 1924. 

It will be impracticable to give you the usual thirty 
days’ notice of the proposed adjustments in view of the ex¬ 
piration at an early date of the five-year period provided 
in Section 250 (d) of the Revenue Act of 1921, within which 
additional assessments may be made. Assessment of the 
tax will, therefore, be entered immediately in order that the 
interests of the Government may not be jeopardized, but 
payment of the tax should not be made until a bill is re- 
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ceived from the Collector of Internal Revenue |for your 
district, and remittance should then be made to him. 

Since you have not been given thirty days within which 
to submit an appeal, you are advised that w T ithin| ten days 
after receipt of notice and demand of payment, yoii may file 
with the Collector of Internal Revenue a claim on Form 843, 
for abatement of the amount which you consider represents 
an excess assessment. If the claim is filed, it should set 
forth in detail all facts pertaining to the case, afid should 
be accompanied by the enclosed carbon copy of your letter. 
The claim for abatement may, at the discretion of the Col¬ 
lector, act as a stay to the collection of the tax, hut in the 
event of an adverse decision, interest will be adc^ed at the 
rate of one-half of one per cent a month, on the amount re¬ 
jected until paid. 

You are also advised that you may protect ypur rights 
by paying the tax under written protest and imfiiediately 
filing with the Collector a claim on Form 843 for Refund or 
credit of the amount which you consider represents and ex¬ 
cess assessment. If all, or any portion of such clajm for re¬ 
fund or credit is allowed, interest at the rate of oijie-half of 
one per cent will be paid you on such amounts from the date 
paid to the date of allowance. 

Respectfully, 

(Signed) J. Gr. BRIGHT, 

Deputy * Commissioner. 


Enclosure: Form 843. 


65 Respondent’s Exhibit 00. 

Filed Oct. 28, 1930. 
Docket 28450. 


Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :CA :2112-10. j 

(Stamped:) Apr. §, 1925. 

Collector of Internal Revenue, 

Custom House, 

New York, N. Y.: | 

Reference is made to office letter dated March 3, 1925, 
in which you were requested to withhold collection pf tax as- 

7—5655 a 



50 


MARIE J. J. FLEITMANN ET AL. VS. 


sessed against Wm. M. Fleitmann amounting to $19,13S.98 
and against H. C. Fleitmann amounting to $70,608.70 for 
the year 191S for a period of thirty days provided the inter¬ 
ests of the government were not jeopardized. 

You are advised that certificates of overassessment are 
being prepared and will reach you in due course. 

! J. G. BRIGHT, 

Deputy Commissioner , 
By F. R. CLUTE, 

Head of Division. 

(Stamped:) Office of the Collector Internal Revenue, 2nd 
District N. Y. Received Apr. 10, 1925. 

66 Respondent’s Exhibit PP. 

Filed Oct. 28, 1930. 

Docket 28450. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 


IT :CA :2112—10. 

(Stamped:) Mar. 3,1925. 

Collector of Internal Revenue, 

Custom House, 

New York, N. Y.: 

The following assessments were listed under the provi¬ 
sions of Section 274 (d) in order to protect the Government 
against the expiration of the statutory period within which 
assessments can be made for the year 1918: 

W. M. Fleitman, $19,138.98, February List, Spec. 2, Page 
O, Line O. 

H. C. Fleitman, $70,608.70, February List, Spec. 3, Page 
O, Line 4. 

Waivers have now been received, and inasmuch as these 
cases are linked with returns of a corporation, the final 
audit of which is not yet complete, it is suggested that you 
with-old collection for a period of thirty days provided the 
government’s interest is not jeopardized. Certificates of 
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Overassessment for the entire amounts will be prepared and 
will reach you in due course. 

D. Ii. BLAIR, 

Commissioner . 

(Stamped:) Office of the Collector Internal Revenue, 2nd 
District N. Y. Received Mar. 6, 1925. | 

67 United Slates Board of Tax Appeals. Filed Mar. 

29, 1932. 

United States Board of Tax Appeals. 

Docket No. 17121. i 

i 

Marie J. J. Fleitmann & Thomas Crimmins, Executors of 
the Estate of Herman C. Fleitmann, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Prcccipe for Record . 

(Filed-,-.) | 

To the Clerk of the United States Board of Tax Appeals: 

i 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Appeals 
of the District of Columbia, with reference to petition for 
review heretofore filed by the petitioners in the abpve cause, 
a transcript of record in the above cause, prepared and 
transmitted as required by law and by the rule|s of said 
Court, and to include in said transcript of record the follow- 

• < i • /» t • i 1 S» I • I 

ore the 

Board of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals as 
follows: 

(a) Amended Petition. 

(b) Amended Answer to Amended Petition. 0mit Ex¬ 
hibits 1 to 5 inclusive. Insert statement that they are the 

same as Respondent’s Exhibits FF, GG, HH, in 

68 Docket 28450, Petitioners’ Exhibit 4 in Docket 28451 
and Respondent’s Exhibit II in Docket $8450 re¬ 
spectively. 

(3) The findings of fact and opinion of the Board of Tax 
Appeals. 


mg* documents or certified copies tnereot, to-wit: 
(1) The docket entries of all proceedings 1 
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(4) Stipulation of Tax Liability. 

(5) The decision of the Board. 

(6) Stipulation for Review by United States Court of 
Appeals of District of Columbia. 

(7) The petition for review. 

(S) The statement of evidence with the following ex¬ 
hibits in Docket 28450: Respondent’s T, U, V, FF, GG, IIH, 
II, JJ, KK, LL, MM, NN, 00 and PP. (In all cases omit 
certifications.) 

(9) This Praecipe. 

HOWE P. COCHRAN, 

1 HOWE P. COCHRAN, 

Attorney for Petitioners, 920 Potomac Elec¬ 
tric Power Company Building, Washing¬ 
ton, D. C. 


Service of a copy of the foregoing is hereby acknowl¬ 
edged this — day of-, 193-. 
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General Counsel , Bureau of Internal Revenue, 

Attorney for Respondent. 

Docket No. 17121. 


Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Petitioner-, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 66, 
inclusive, contain and are a true copy of the transcript of 
record, papers and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 12th day of 
April A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 
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70 United States Board of Tax Appeals. 

Docket No. 17121. 

i 

i 

Marie J. J. Fleitmann & Thomas Crimmins, Executors of 
the Estate of Herman C. Fleitman-, Petitioner, 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . 

j 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record stir | petition 
for review of the above entitled proceeding* in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to March 26, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Jan. 19, 1932. 

A true Copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

I 

i 

71 United States Board of Tax Appeals. 

i 

Docket No. 17121. j 

Marie J. J. Fleitmann & Thomas Crimmins, Executors of 
the Estate of Herman C. Fleitman, Petitioner-, 

I 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioners, it is 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court 
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of Appeals for the District of Columbia, be and it is hereby 
extended to April 15, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Jan. 19, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5655. 
Marie J. J. Fleitmann & Thomas Crimmins, executors of 
the estate of Herman C. Fleitmann, appellants, vs. David 
Burnet, Commissioner of Internal Revenue. Court of Ap¬ 
peals. District of Columbia. Filed Apr. T5, 1932. Henry 
W. Hodges, clerk. j 3 


( 2008 ) 






COURT OF APPEALS 

□(STRlCTOFCmSflflA 

F l L t O 

NOV 2 8*932 


Court of appeals! of tfje 2Btstrtct of Colullffita 


N O. i)f)*)i). 


MARIE J. J. FLEITMANN and THOMAS CRIMMINS, 
Executors of the Estate of Herman C. Fleitmann, 
Deceased, 

Petitioners, 


against 


DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE, 


Respondent. 


BRIEF FOR PETITIONERS. 


EICHAED E. DWIGHT, 

Attorney for Petitioners. 


Pandick Press, Inc., 22 Thames St., New York. U. S. A. 










TABLE OF CONTENTS. 


PAGE 

STATEMENT . 1 

ASSIGNMENTS OF ERROR .-. 10 

ARGUMENT 

I. Assessment and collection of the deficiency 

are barred by the statute of limitations 14 

II. The consent in writing required for the 
validity of the fourth waiver was not 
contained in the letter requesting this 
waiver . 19 

III. The petitioners are not estopped to deny 
the validity of the fourth and fifth 
waivers . 19 

CONCLUSION . 20 

TABLE OF CASES. 


Burnet v. Chicago Bailway Equipment Co., 282 
IT. S. 295 . 14,16 

Stange v. United States, 282 U. S. 270. 15 

Stem Bros. & Co. v. Burnet, 51 F. (2d) 1042. 16 

United States v. Southern Lumber Co., 51 F. (2d) 

956 


15 












I 

I 

I 


Court of Appeals of tijc ^District of Columbia 


Marie J. J. Fleitmann and Thomas 
Crimmins, Executors of the Estate 
of Herman C. Fleitmann, Deceased, 

Petitioners, 

against 

David Burnet, Commissioner of 
Internal Revenue, 

Respondent. 


BRIEF FOR PETITIONERS. 

Statement of the Case. 

The petitioners, as executors of the estate of Herman 
C. Fleitmann, deceased, seek in this Court review: of a 
decision of the United States Board of Tax Apjpeals 
entered June 3, 1931, determining a deficiency in the in¬ 
come tax of Herman C. Fleitmann, deceased, for the year 
1918 in the amount of $36,936.08 (R. 16-17).* This! pro¬ 
ceeding was instituted in the Board of Tax Appeals by 
Herman C. Fleitmann, who died before the hearing!, and 
on motion at the hearing the petitioners were substi¬ 
tuted as parties in his stead (R. 25). The finding^ and 
opinion of the Board of Tax Appeals, promulgated April 

20, 1931 (R. 12), are reported in 22 B. T. A. 1231. 
_ 

* This case, No. 5655, and Cases Nos. 5656 and 5657, were tried to¬ 
gether and will be argued together. In the citations of the record ipn this 
brief, “E.” refers to the record in this case, “E.i” to that in No. 5656, 
and to that in No. 5657. By virtue of stipulations made £t the 

hearing, the evidence in each case may, so far as applicable, be regarded 
as evidence in the other two (E. 26; E.i 42; E.- 43). 


No. 5655. 


i 

i 

i 

i 
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This case is brought to this Court by a petition for 
review filed November 27, 1931 (R. 18-24), pursuant to 
Sections 1001, 1002 and 1003 of the Revenue Act of 1926 
(44 Stat. 109-110), as amended by Section 603 of the Rev¬ 
enue Act of 1928 (45 Stat. 873), and a stipulation as to 
venue (R. 17-18). 

An additional tax for the vear involved in this case 

* 

in the amount of $70,608.70 was assessed on March 13, 
1926 (R. 25). The Commissioner of Internal Revenue, 
hereinafter called the Commissioner, gave notice of this 
assessment in a deficiency letter (R. 8-9) which was 
mailed on April 20, 1926 (R. 25). This proceeding was 
instituted in the Board of Tax Appeals to contest the 
correctness of the additional assessment (R. 4-8). 

The only question presented to this Court is whether 
the statute of limitations barred the assessment and col¬ 
lection of so much of the additional assessment as was 
found by the Board of Tax Appeals to constitute a de¬ 
ficiency. 

The return was filed on March 15, 1919 (R. 12, 25), 
and, therefore, the period of limitation upon assessment 
and collection expired on March 15, 1924, unless it was 
extended by waivers (Revenue Act of 1921, §250 (d)). 

The respondent relies upon the following waivers: 

(1) Assessment and collection waiver dated Febru¬ 
ary 9, 1924, expiring February 9, 1925, signed with the 
name of the Commissioner by a Mr. Lewis on February 
13, 1924 (R. 12, 32, 39). 

(2) Assessment and collection waiver dated Febru¬ 
ary 21, 1924, to “ remain in effect for a period of one 
year after the expiration of the statutory period of limi¬ 
tation, or the statutory period of limitation as extended 
by any waivers already on file with the Bureau, within 


which such assessments of taxes may be made f|or the 
year or years mentioned, ’ ’ signed with the name jof the 
Commissioner by a Mr. Lewis on February 8, 19^6 (R. 
12, 32, 39). 

(3) Assessment and collection waiver dated Decem¬ 
ber 24, 1924, to 4 4 remain in effect for a period of one 
year after the expiration of the statutory period ojf limi¬ 
tation within which assessments of taxes may bej made 
for the year or years mentioned, or the statutory period 
of limitation as extended by section 277 (b) of thb Rev¬ 
enue Act of 1924, or by any waivers already on filje with 
the Bureau, ’ ’ signed with the name of the Commis|sioner 
by a Mr. Lewis on February 8, 1926 (R. 13, 32-33, |39). 

(4) Assessment waiver dated November 8, 19?6, ex¬ 

piring December 31, 1927, signed with the name bf the 
Commissioner by a Miss Van Amburg, as follows: 4 ^D. H. 
Blair, Commissioner, H. B. R.” (R. 13, 33, 35; R. 2 32, 
40,44). | 

(5) Collection waiver dated September 27, 19^9, ex¬ 
piring December 31, 1930, signed with the name bf the 
Commissioner by a Mr. O’Brien, as follows: 44 Robert H. 
Lucas, Commissioner of Internal Revenue” (R. 13-14, 
33, 39; R. 1 49). 

The Commissioners whose names were signed to the 
waivers of November 8, 1926, and September 27,j 1929, 
respectively, could not testify that they had eveif seen 
the respective waivers before the trial (R. 1 41, 42; jR. 11, 
35, 39). There is no direct testimony with respect to 
the circumstances attending the actual signing of Either 
of these waivers. The evidence relied upon by the re¬ 
spondent to show these circumstances is entirely evidence 
of custom. 
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Miss Van Amburg, wlio signed the Commissioner’s 
name to the waiver of November 8, 1926, was secre¬ 
tary to Henry B. Kobinson (R. 1 50; R. 2 34, 40), whose 
initials appear on the waiver (R. 35; R. 1 47; R. 2 33). 
Mr. Robinson was head of a division of the Bureau of 
Internal Revenue, and the waiver was signed in his divi¬ 
sion (R. 13, 35; R. 2 32, 33, 44). 

At the time when this waiver was signed, there was 
in force an order of the Commissioner which was, in part, 
as follows: 

“Any waiver received from a taxpayer shall 
be referred to the head of division in which the 
case is under consideration, who will determine 
whether it is acceptable. If a division in which 
the waiver is received does not have the return 
for the taxable vear covered bv the waiver, it shall 
be forwarded to the office of the Head of Records 
Division” (R. 1 74). 

Mr. Robinson had written authority from the Commis¬ 
sioner, as follows: 

“Until further notice, von are herebv author- 
ized to sign my name to all waivers which have 
been or mav hereafter be submitted in connection 
with assessments for 1922 and prior years. In each 
case, however, your initials should appear imme¬ 
diately under this signature” (R. 2 38, 44). 

Miss Van Amburg had no authority from the Com¬ 
missioner to sign waivers (R. 1 51). Mr. Robinson tes¬ 
tified that he was the onlv one in his division with the 
initials “H. B. R.” who had authority from the Com¬ 
missioner to sign waivers (R. 2 33). He also testified: 

“Eight men in my division are now authorized 
to sign waivers. The number of waivers was so 
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great that it was necessary to have additional 


men. 


“The additional men were authorized tja sign 
waivers in the latter part of 1927 or early part 
of 1928. They were authorized directly tyy the 
Commissioner” (R. 1 47). 

i 

i 

Commissioner Blair testified: 

“I delegated authority for signing to all of the 
heads of division, all the collectors of internal rev¬ 
enue, all of the agents in charge and perhap^ some 
others. The delegation of authority to thq per¬ 
sons named was essential to the conduct 4>f the 
Government’s business. I delegated such author¬ 
ity to as many people as I thought advisable. I 
suppose I could have delegated it to everybody, 
but whenever it was nec^ sarv and it wa$ sug¬ 
gested to me that I designate such and such a 
person, I did it. Those so delegated were prin¬ 
cipally men in responsible positions. It was an 
important matter and I took care to whom I dele¬ 
gated it” (R. 2 40). | 

Mr. Robinson testified that he adopted and approved 
the signing of waivers by his secretaries (R. 2 3fl), al¬ 
though he also testified that he did not recall having seen 
the waiver involved in this case before the day qf the 
hearing (R. 2 37). 

Miss Van Amburg was unable to testify about tfle cir¬ 
cumstances under which she signed this waiver (R. 2 41). 

The custom in Mr. Robinson’s office with reference 
to signing waivers is described in his testimony a£ fol¬ 
lows : 

“Q. Mr. Robinson, will you outline briefly the 
custom and routine with reference to waiver^ dur¬ 
ing the period involved in this case, and these par¬ 
ticular waivers I refer to are dated February 18, 
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1926, and November 18, 1926. A. Waivers coming 
in which were in great number were all brought to 
me for the purpose of seeing whether they met the 
requirements of the Bureau, and for the necessary 
signatures to record their acceptance. 

“Q. State whether or not you issued instruc¬ 
tions to those in your office or under your super¬ 
vision, with reference to whether or not waivers 
should be brought to vour desk. A. I issued in- 
structions that thev be brought to my desk.” 

“The instructions were not in writing. So far 
as I know thev were never disregarded. As a rule 
the waivers were signed at my desk. My desk was 
a large double desk and the person signing waivers 
sat opposite me at the desk. 

“By Mr. Low: 

“Q. State what authorization you did give 
those people who signed waivers for you? A. I 
merely directed for them to affix the name my 
initials for me, and that was only in those in¬ 
stances where the number of waivers were so 
great the necessity for having expeditious action 
on them was apparent.” 

****** 

“Q. In stating the waivers were brought to 
vour desk, as I understood vour testimonv, for the 
purpose of determining whether or not they should 
be accepted, who exercised that function? A. I 
did” (R. 1 44-45). 

****** 

“My recollection is that I saw all the waivers 
that came into my division. Thev came to mv 
office and almost alwavs came to mv desk as I 
recall” (R. 2 39). 

The only written authority to sign waivers on behalf 
of the Commissioner which Collector Anderson had at 
the time when the waiver of September 27, 1929, was 
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signed was contained in A. & C. Mimeograph, Cojl. No. 
3459, dated August 20, 1926 (R. 1 23, 74-77), and IT- 
Mimeograph, Coll. No. 3606, dated February 28^ 1928 
(R. 1 77-80). The material portion of the first mimeo¬ 
graph is as follows: 

i 

4 ‘It will be noted that the law requires that the 
waivers should be signed by the Commissioner and 
the taxpayer, or, in the case of estate or gift tax, 
the executor. In order to obviate the necessity of 
sending collection waivers to Washington fpr the 
signature of the Commissioner, authority is hereby 
delegated to Collectors of Internal Reveiiue to 
sign such waivers in the name of the Commis¬ 
sioner as follows: 

D. H. Blair, j 

Commissioner of Internal Revenue , 


Collector of Internal Revenue” (R. 1 7(3). 

i 

j 

The second mimeograph contains a paragraph prac¬ 
tically identical with the foregoing paragraph. 

There is no evidence that Mr. O’Brien, who ^igned 
the waiver, had any authority from the Commissioner to 
sign waivers. The only evidence of the circumstances 
under which the waiver was signed was the testimony of 
Mr. Shea, an employee in Collector Anderson’s office, 
who testified with respect to the custom in the Collector’s 
office with respect to signing waivers, as follows: 

“I am familiar with the custom and routine in 
the Collector’s office. Waivers are usually brpught 
up to the front office to my desk along with other 
important mail and all matters of that character 
are carried in to the Collector for his scrutiny, 
generally by me in person or by a stenographer. 
The Collector usually goes over them to ascertain 
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whether or not they are properly executed. He 
directed me to sign them.” 

****** 

‘‘Of my own knowledge I would say that that 
was the procedure we religiously followed.” 

****** 

“Yes, we usually followed the proper practice 
in this sort of thing.” (R. 1 49, 50.) 

With respect to Mr. O’Brien’s act in signing the 
waiver of September 27, 1929, he testified that Mr. 
O’Brien would not deviate from the custom and that in 
all probability he proceeded in the usual way by taking 
the waiver to the Collector, but admitted that he did not 
know whether or not Mr. O'Brien had done so in this 
instance (R. 1 49, 50). 

In a letter to Collector Anderson dated December 21, 
1929, the Commissioner purported to ratify and adopt 
all of the Collector's prior actions in signing the name 
of the Commissioner to waivers under the authority pre¬ 
viously given him (R. 1 23, 84-85). There is no evidence 

of anv ratification bv the Commissioner of the actions of 

•> % 

Mr. Robinson in connection with the signing of waivers. 

The waiver of December 24, 1924, was executed by 
the taxpayer in response to a written request, signed 
in the name of a Deputy Commissioner by a Chief of 
Section, which contained the following language: 

“You are advised that the records of this office 
indicate that a waiver had been filed for the year 
1918, extending for a year, the time within which 
assessments may be made. Inasmuch as the time 
as extended by the waiver for 1918 is about to 
expire, you are requested to sign the enclosed 
Form of Waiver for 1918, and an additional waiver 
for the year 1918, in order to avoid the necessity 
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of making an assessment prior to the considera¬ 
tion of all the information submitted (R. 13; R. 2 
46-47). ! 

The waiver of November 8, 1926, was executjed by 
the taxpayer in response to a written request, signed 
in the name of an Assistant to the Commissioner by a 
Chief of Section, which contained the following language: 

“An examination of your case indicate^ that 
the period of limitations prescribed by law or as 
extended by a waiver now on file, will presently 
expire and bar any additional assessment against 
you for the calendar years 1918 to 1921, inclusive, 
unless you consent to extend further the period of 
limitation. It is desired to give you an opportu¬ 
nity to present any evidence or contentions rela¬ 
tive to the determination of your correct tdx lia¬ 
bility, but the Bureau will be obliged to protect 
the interests of the Government bv notifying vou 
of its final determination of any deficiency hnless 
you furnish waivers in proper form. 

“It is, therefore, suggested that you execute 
and return to this office within ten davs from the 
date of this letter the enclosed forms of ■wjaiver 
(R. 13, R. 2 47-48). ! 


# * * 1 > 


For the convenience of the Court the dates an4 cer¬ 
tain other facts relating to the applicability of the | stat¬ 
ute of limitations are summarized below: 


i 
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Return filed—3/15/19. 

Five year period ended—3/15/24. 
Additional tax assessed—3/13/26. 
Deficiency letter mailed—1/20/26. 


Waive as. 


(1) 

( 2 ) 


Date of 
TV aiver 

2/ 9/24 
2/21/24 


(3) 12/24/24 


(4) 11/ S/26 

(5) 9/27/29 


Date of 
Expiration 

2/ 9/25 

One vear after 
* 

expir a t i o n of 

anv waivers al- 

ready on file. 
%/ 

One veal’ after 
expir a t i o n of 
any waivers al¬ 
ready on file. 

12/31/27 

12/31/30 


Date 

Commissioner’s 
Xame Signed 

2/13/24 


Person Signing 
Commissioner’s 
Name 

Mr. Lewis 


2/ S/26 Mr. Lewis 


2/ S/26 Mr. Lewis 


Not shown Miss Van Amburg 
Not shown Mr. O ’Brien 


The statutes involved in this case are included among 
those set forth in the appendix to the brief in Case 
No. 5656. 


Assignments of Error. 

The assignments of error set forth in the petition for 

review (R. 21-24) which are relied upon by the petitioners 

mav be summarized as follows: 

* 


1. The Board erred in entering judgment for the 
Commissioner. 

2. The Board erred in approving and redetermining 
the deficiencv found by the Commissioner. 
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I 


I 

I 

_ I 

3. The Board erred in failing to hold that the Assess¬ 
ment against Herman C. Fleitmann was barred by the 
statute of limitations at the time it was made. 

| 

4. The Board erred in failing to hold that the! collec¬ 
tion of the tax assessed against Herman C. Fleitmann 
was barred by the statute of limitations at the tjime of 

the decision bv the Board. 

* 

5. The Board erred in failing to hold that on tjhe evi¬ 
dence the burden of proof was on the respondent in this 
case to prove that the period of limitations had been 

extended by valid waivers. 

* 

i 

I 

I 

6. The Board erred in holding that the waivers exe¬ 
cuted by Herman C. Fleitmann on November 8, 1926, and 
September 27, 1929, effected in any way the statutory 
period for collection of 1918 taxes from Herman Q. Fleit¬ 
mann or his estate. 

I 

7. The Board erred in failing to hold that the Waivers 
of November 8, 1926, and September 27, 1929, vjere in¬ 
valid and void. 


8. The Board erred in holding that 4 ‘when tjhe cor¬ 
respondence between the parties shows that they under¬ 
stood the statute to be extended there is a sufficient 


consent in writing.” 


9. The Board erred in holding that the consents in 
writing were complete when the petitioner signed and 
filed the waiver forms. 


10. The Board erred in holding that the signing of a 
waiver comprised two elements: first, the discretionary 



i 
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duty of approval which could not be delegated by an 
agent, and second, the ministerial duty of signing the 
name of the Commissioner which could be delegated by 
an agent. 

11. The Board erred in holding that the signing of 
the Commissioner’s name to a waiver was a ministerial 
act. 


12. The Board erred in holding that the duty of sign¬ 
ing the Commissioner’s name to a waiver could be dele¬ 
gated by an agent. 

13. The Board erred in holding that under their au¬ 
thorization Robinson and Anderson could redelegate to 
subordinates the duty of signing the Commissioner’s 
name to waivers. 

14. The Board erred in holding that the attempted 
redelegation to subordinates by Robinson and Anderson 
of the duty of signing the Commissioner’s name to these 
waivers was a valid redelegation. 

15. The Board erred in holding that the evidence 
showed that there was no attempt on the part of Rob¬ 
inson and Anderson to redelegate the duty of passing 
upon the acceptability of waivers. 

16. The Board erred in holding that the evidence 
showed that said duty “was personally performed by 
Robinson and Anderson by having the waivers presented 
to them for decision as to their acceptability.” 

17. The Board erred in holding that the evidence 
established that “it was the practice in both Robinson’s 


1 
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and Anderson’s offices for waivers to be brought to the 
attention of Robinson and Anderson and wheji they 
determined the -waivers should be signed, the physical 
act of signing was delegated to employees.” 

18. The Board erred in holding with respect tp these 
waivers that the evidence showed “in each instance a 

i 

waiver was requested by the respondent and it whs pur¬ 
suant to these requests that the waivers were signed and 
sent in by the petitioner.” 


19. The findings of the Board with respect to the 
waiver dated September 27, 1929, that Anderson’^ name 
was signed at his direction by a deputy collector are not 
supported by the evidence. 

20. The Board erred in failing to hold thatj there 
were no sufficient consents in writing which would vali¬ 
date the assessment and collection of this tax. 


21. The Board erred in failing to hold thjit the 
waiver of February 21, 1924, was void because its exe¬ 
cution resulted from a mutual mistake. 


i 

i 

i 

i 

i 


I 


I 

I 

i 
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ARGUMENT. 

I. 

Assessment and collection of the deficiency are 
barred by the statute of limitations. 

The return having been filed on March 15, 1919, the 
period of limitation for assessment and collection expired 
on March 15, 1924, unless extended by waiver. Revenue 
Act of 1921, §250 (d): 

The first waiver, dated February 9, 1924, was signed 
on behalf of the Commissioner on February 13, 1924. It 
is conceded that this waiver is valid. This waiver ex¬ 
tended the period of limitation to February 9, 1925. 

Each of the next two waivers, the second, dated 
February 21, 1924, and the third, dated December 24, 
1924, purported to extend the period of limitation for a 
period of one year after the expiration of the statutory 
period of limitation as extended by any waivers already 
on file (R. 39). 

The Board of Tax Appeals held that these two 

waivers effected successive one-vear extensions of the 

•/ 

period of limitation, extending it to February 9, 1927, 
and that since this date was after the date when the de¬ 
ficiency was assessed, March 13, 1926, and the date when 
the deficiency letter was mailed, April 20,1926, the assess¬ 
ment was timely and collection is not barred (R. 14-15). 

We submit that the Board of Tax Appeals erred in 
holding that the second and third waivers effected suc¬ 
cessive one-year extensions of the period of limitation. 

The effect of the second and third waivers must be 
determined in accordance with the intention of the par¬ 
ties. See Burnet v. Chicago Railway Equipment Co., 282 



U. S. 295, 302 (discussed on pages 51-52 of brief in Case 
No. 5656); United States v. Southern Lumber Co., | 51 F. 
(2d) 956, 960; Stange v. United States, 282 U. £f. 270, 
276-277. The evidence shows that the parties did not 
intend the second waiver to have any effect and intended 
that the third waiver extend the period of limitation only 
to February 9, 1926, one year after the expiratioh date 
of the first waiver. The first waiver was signed bp both 
the taxpayer and the Commissioner only a few days be¬ 
fore February 21, 1924, when the taxpayer signed the 
second waiver. As the period of limitation had already 
been extended for a year, no reason appears why the 
second waiver should have been signed by the taxpayer. 
That it was not intended by the parties to be effective is 
indicated by the fact that while the Commissibner’s 
name was affixed to the first waiver promptly after the 
waiver was signed by the taxpayer it was not affiked to 
the second waiver until almost two years after that 
waiver was signed by the taxpayer. The third waiver 
was signed by the taxpayer in response to a letterj dated 
December 20, 1924, from the Commissioner’s officejwhich 
was in part as follows: 

“You are advised that the records of thip office 
indicate that a waiver had been filed for thp year 
1918, extending for a year, the time within which 
assessments may be made. Inasmuch as th|e time 
as extended by the waiver for 1918 is abbut to 
expire, you are requested to sign the erjclosed 
Form of Waiver for 1918, and an additional ^vaiver 
for the year 1918, in order to avoid the necessity 
of making an assessment prior to the considera¬ 
tion of all the information submitted” (R. 2 46-47). 
(Italics ours.) 


If the second waiver had been intended by the parties to 
extend the period of limitation beyond February 9, 1925, 
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the expiration date of the first waiver, the Deputy Com¬ 
missioner would 1 not, on Deeember 20, 1924, have writ¬ 
ten that “a” waiver had been filed, or that the time as 
extended by “the” waiver “is about to expire,” or have 
requested a new waiver “in order to avoid the neces- 
sitv of making an assessment.” Since the second waiver 
had not been signed on behalf of the Commissioner at the 
time when this letter was written, it is clear that the ref¬ 
erences in the letter to a prior waiver relate to the first 
waiver. The obvious purpose of the letter was to ob¬ 
tain a waiver extending for one year the period of limi¬ 
tation as extended by the first waiver. Having been 
signed in response to that letter, the third waiver must 
be construed according to the purpose shown in the let¬ 
ter (see Burnet v. Chicago Railivay Equipment Co., supra, 
p. 302) and therefore, it must be construed only as ex¬ 
tending for one year the period of limitation as extended 
bv the first waiver. Furthermore, at the time when the 
third waiver was signed by the taxpayer, the second 
waiver, even if the parties had intended it to be effective, 
was ineffective because it lacked a signature on behalf 
of the Commissioner (see pp. 13-20 of the brief in Case 
No. 5656). Thus, at that time the first waiver was the 
only waiver which had extended the period of limita¬ 
tion and was therefore the only waiver falling within the 
scope of the language of the third waiver which pur¬ 
ported to extend the period of limitation “as extended 
* * * by any waivers already on file.” (Italics ours.) 

In the case of Stern Bros. & Co. v. Burnet, 51 F. (2d) 
1042 (C. C. A., 8th Circ.), the Court was required to 
determine, as is the Court in this case, whether a waiver 
which purported to extend the period of limitation as 
extended “by any waivers already on file” should be 
construed as extending the effect of a prior waiver which 
was on file but had not been signed by the Commissioner 
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i 


at the time the waiver in question was signed by the tax¬ 
payer. The opinion in that case shows clearly that the 
question is to be resolved on the basis of the intention 
of the parties to be inferred from the facts. There the 
Court found that the parties intended the second Waiver 
to extend the effect of the first, pointing out that| there 
was only one prior waiver on file and if any meaning 
were to be given to the language referring to waivers 
already on file it was necessary to construe the waijver in 
question as referring to the prior waiver. In the present 
case, however, meaning can be given to the correspond¬ 
ing language of the waiver in question, the third vjaiver, 
without construing it as referring to the second wjaiver, 
because there is another prior waiver, the first, to [which 
the language is applicable. The evidence shows dearly 
that this language was intended to refer only to the 
first waiver and that the third waiver w^as intended to 
extend the period of limitation for only one year| after 
the expiration date of the first waiver. 

Since the third waiver extended the period fof only 
one year after the expiration of the first waiver, the 
period expired on February 9, 1926, which was prior to 
the assessment of the deficiency and the mailing qf the 
deficiency letter. Therefore, assessment and collection 
of the deficiency are barred unless protected by thje two 
remaining waivers, the fourth, dated November 8, 1926, 
and the fifth, dated September 27, 1929. It is unneces¬ 
sary to determine just what effect these waivers] filed 
after the mailing of the deficiency letter, could havej upon 
the case if they were valid, for they were both invalid. 

As is shown in the statement of the case, the circum¬ 
stances under which the Commissioner’s name was sjigned 
to the fourth and fifth waivers are respectively identical 
with the circumstances under which the Commissioner’s 
name was signed to the third and sixth waivers involved 

i 
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in Case No. 5656. We submit that the fourth and fifth 
waivers are therefore invalid for want of proper signa¬ 
ture on behalf of the Commissioner. In support of this 
conclusion we adopt, as applicable to the fourth and fifth 
waivers, the reasoning in Point I of the brief in Case 
No. 5656. 


As is shown in the statement of the case, the fourth 
waiver, like the third waiver involved in Case No. 5656, 
was filed while the He venue Act of 1926 was in force and 


before that Act was amended bv the Kevenue Act of 1928, 
and was signed by the taxpayer in response to a request 
from the office of the Commissioner contained in a letter 
in which it was represented that the period of limitation 
had not yet expired. Further, as we have shown above, 
the period of limitation had expired before February 26, 
1926, the date of the enactment of the Revenue Act of 
1926. Therefore, this waiver, like the third waiver in¬ 
volved in Case No. 5656, was invalid (1) because it was 
not authorized bv section 278 of the Revenue Act of 1926, 
(2) because it \Vas executed by reason of a mutual mis¬ 
take or fraud, and (3) because the liability for the de¬ 
ficiency had been extinguished by section 1106 (a) of the 
Revenue Act of 1926. In support of this conclusion we 
adopt, as applicable to the fourth waiver, the reasoning 
in subdivision (c) of Point III of the brief in Case No. 
5656. 

As is shown in the statement of the case, the fifth 
waiver, like the sixth waiver involved in Case No. 5656, 
was filed on September 27, 1929, while the Revenue Act 
of 1926 as amended by the Revenue Act of 1928 was in 
force, and since, as we have shown above, the period of 
limitation had expired before it was signed, this waiver 
was, like the sixth waiver in Case No. 5656, invalid under 
section 278 (d) of the Revenue Act of 1926, as amended 
(see pp. 48-50 of brief in Case No. 5656). 
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The period of limitation having expired beforb the 
assessment of the deficiency and the mailing of thp de¬ 
ficiency letter, and the waivers filed subsequently lpeing 
invalid, we submit that assessment and collection of the 

deficiencv are barred. 

* 


The consent in writing required for the validity 
of the fourth waiver was not contained in the letter 
requesting this waiver. j 

As is shown in the statement of the case, the facts 
relating to this point are substantially the same ab the 
facts relating to the corresponding point, Point II, ih the 
brief in Case No. 5656. In support of this poiijt we 
adopt, as applicable to the fourth waiver, the reasbning 
in Point II of the brief in Case No. 5656. 

i 

III. ! 

I 

I 

The petitioners are not estopped to deny the 
validity of the fourth and fifth waivers. 

Anticipating that the respondent will make, 1 with 
respect to all three cases before the Court, a general 
argument to the effect that the petitioners are estqpped 
to deny the validity of any waivers, we point out 
that even if this argument has any validity in the jother 
cases it is not applicable to this case. The basis the 
argument is the fact that the taxpayer secured farther 
consideration of his tax liability by filing the w^aiv^rs in 
question. That fact is not present in this case because 

i 

i 
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both of the waivers which are attacked here were filed 
after the deficiency letter had been mailed, and, there¬ 
fore, they had no effect upon the consideration of the tax 
liability. 

m* 


CONCLUSION. 

It is respectfully submitted that the order and 
determination of the Board of Tax Appeals in this 
case should be reversed. 

Respectfully submitted, 

Richard E. Dwight, 
Attorney for the Petitioners. 


Richard E. Dwight, 
Howe P. Cochran, 
Frederick S. Winston, 
William N. Wood, 
Harold L. Smith, 
Curtiss E. Frank, 

Of Counsel. 
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Xo. 5656. 

Frederick T. Fleitmann, Appellant, 

S. ! 

David Burnet, Commissioner of Internal Revenue. 



Columbia 

I 


1 Docket No. 28450. 

Frederick T. Fleitmann 


Commissioner of Int. Rev. 

i 

i 

For Taxpayer: Harry Friedman (Withdrawn), F. S. 
Winston, Esq., Richard E. Dwight, Esq., W. N. Wbod, Esq., 
Howe P. Cochran, Esq. 

For Commissioner: Bruce A. Low, Esq., E. jMeacham, 
Esq., M. B. Lem mg, Esq., L. H. Rushbrook, Esq. 

Docket Entries. j 

1927. 

i 

May 13. Petition received and filed. Taxpayer notified. 

44 14. Copy of petition served on General Counsel. 

July 6. Motion for extension of time to 10-11-27 to 
answer, filed by G. C. ! 

4 4 7. Granted. Both sides notified. | 

Sep. 23. Answer filed by G. C. | 

Oct. 4. Copy of answer served on taxpayer. | General 

calendar. 

1929. ! 

Apr. 4. Hearing date set May 21, 1929. j 

4 4 9. Motion to place on the Reserve Cali filed by 

G. C. 4-11-29 Granted. j 

Nov. 13. Hearing set Jan. 15, 1930. 
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1929. 

Dec. 19. Motion for leave to tile amended petition, 
amendment tendered, tiled by taxpayer. 

44 20. Motion to limit hearing as to whether the as¬ 

sessment is barred by the statute of limita¬ 
tions, 'filed by taxpayer. 12-31-29 Granted. 

44 20. Motion to amend petition granted. 

“ 27. Copy of motion and amended petition served 

on G. C. 

1930. 

Jan. 7. Notice of appearance of W. X. Wood as counsel 
for taxpayer tiled. 

44 9. Motion to place on the Reserve Cal. tiled by G. 

C. 1-10-30 Granted. 

44 15. Answer to amended petition filed by G. C. 

( 1 o]>y served 1 -16-30. 

July 16. Motion to place on Day Calendar filed by tax¬ 
payer. 

44 17. Motion granted for hearing Oct. 2, 1930. 

Sep. 24. Notice of the appearance of Harry Friedman, 
counsel for taxpayer filed. 

‘ 4 24. Motion for continuance to 10-8-30 filed by tax¬ 

payer. 9-26-30 Granted to 10-8-30. 

44 24. Motion ifor leave to file amended answer in 

lieu of answer filed 1-15-30 filed by G. C. 
Amended answer tendered. 9-26-30 Granted. 

44 26. Application for subpoena filed by taxpayer. 

9-29-30 Subpoena issued. 10-3-30 Subpoena 
served. 

Oct. 3. Application for subpoena filed by G. C. (F. T. 
Fleitmann). 10-3-30 Subpoena issued. 

44 S. Hearing had before Mr. Arundell. Continueoi 
to Oct. 27, 1930. 

4 4 8. Order of continuance to 10-27-30. 

44 11. Transcript of hearing of Oct. 8, 1930 filed. 

44 24. Deposition of Ohas. W. Anderson filed. (2) 

44 24. Deposition of John S. Shea filed. (2) 

44 27. Copy of depositions served on G. C. 

44 27 & 28. Hearing had before Mr. Arundell. Sub¬ 

mitted. Consolidated with dkt. 17121. Briefs 
due Dec. 22, 1930—reply due Jan. 22, 1931. 
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1930 . 


Nov. ° 


<)• 


Transcri])t of hearing Oct. 27 and 28, 1930 filed. 
Dec. 19. Motion for extension to Jan. 5, 1931 to file brief 
and 30 days for reply brief filed b]y G. C. and 
©ranted. 


1931. 
Jan. 3. 
44 5 . 

“ 28. 
44 30. 

4 4 30. 

Feb. 18. 

Apr. 20. 


n oq 
Mav 28. 


June 3. 
Nov. 27. 

44 27. 

44 27. 

Dec. 29. 
44 29. 

1932. 
Jan. 12. 


4 4 


13. 


4 4 


13 . 


Brief filed bv G. C. Served. 

• I 

4 4 4 4 4 4 taxpaver. 1-5-31 Copy served on 

G. C. ‘ ! 

Reply brief tiled by G. C. j 

Notice of withdrawal of Harry Friedman as 
counsel for taxpayer filed. 

Motion for extension of two weeks t!o file reply 
brief tiled by taxpayer. 1-31-31 Granted. 
Replv brief tiled by taxpayer. Copy served on 
G.C. 2-19-31. 

Findings of fact and opinion rejndered, C. 
Rogers Arundell, Div. 7. The jproceeding 
will be restored to the general calendar for 
hearing on the merits. 

Hearing set May 28, 1931. j 

Hearing had before Mr. Murdock. Stipulation 
as to deficiency filed. 

Decision entered, John E. Murdock, Div. 3. 
Stipulation for review by Court of lAppeals of 
D. C. filed. * j 

Petition for review to Ct. of Ap. ofjD. C. with 
assignments of error filed by taxpayer. 

Proof of service filed. 

Statement of evidence lodged. 

Notice of lodgment of statement and of hearing 
on Jan. 13, 1932 filed. 

Objections to statement of evidence tiled bv 

G. C. | 

Hearing had before Mr. Arundell on approval 
of statement of evidence. Continijed to Feb. 
17, 1932 to enable parties to prepare new 
statement of evidence. 

Order of continuance to 2-17-32 for hearing on 
approval of statement of evidence!entered. 
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1992. 

Jan. IS. Motion for extension of GO days to prepare and 
transmit record tiled by taxpayer. 

44 19. Order enlargin'*; time to March 2G. 1992 for 

preparation of evidence and delivery of 
record entered. 

Feb. 10. Motion for continuance until after 9-1 -92 for 
hearing on approval of statement of evidence 
tiled by taxpayer. 

44 12. Order of continuance to March 2, 1922 entered. 

Mar. 2. Hearing had before Mr. Arundell on approval 
of statement of evidence. Parties to submit 
agreed statement. 

44 1G. Motion for extension to 4-15-92 to prepare and 

transmit record tiled by taxpayer. 

44 17. Order enlar^im*- time to April 15, 1992 for 

preparation of evidence and delivery of 
record entered. 

44 23. Agreed statement of evidence lodged. 

44 25. Agreed statement of evidence approved and 

ordered tiled. 

44 29. ITavipe tiled, proof of service thereon. 

(Agreed.) 

Filed Dec. 20, 1929. 

United States Board of Tax Appeals. 

Docket Xo. 28450. 

Fijedekick T. Fleitmaxx, Petitioner, 


Commissioner of Internal Revenue, Respondent 

Amended Petition. 


The above-named tax]>ayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in the deficiencv letter (IT :( ’R :(1-9 ( 1 (M>) dated 
March 14, 1927, and. as the basis for his appeal, sets forth 
the following: 

(1) The taxpayer is an individual with his office at 35G 
Fourth Avenue, Xew York, X. Y. 
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(2) r rhc deficiency Idler, a copy of \vlii<.'h is attached, 
(Exhibit A) was mailed to the taxpayer on Marclh 14, 1927, 
and showed a deficiency as follows: 


Tax unpaid for the calendar year 1918 through I 

abatement claim filed .! $42,702.50 

Overassessment determined .i 482.78 


Deficiency in payment 


$42,219.72 


(2) The laxes in controversy are income an|l surtaxes 
for the calendar year 1918, unpaid in the amoujnt of $42,- 
219.72. ’ | 

(4) The determination of tax contained in the said defi¬ 
ciency letter is based upon the following errors:j 

(a) Failure of the Commissioner to hold tluft the pro¬ 
posed deficiency for the year 1918 is barred fromj collection. 

(b) The Commissioner in determining the jimount of 
non taxable dividends received by the taxpayer j’rom Fleit- 

mann & Co., Inc. has erroneously concluded that the 
4 income of the Cor])oration available for dividends, 
be not reduced by the provisions of the jagreement 
of the incorporators of Fleitmann & Co., Inc. sejtting aside 

$100,000 annually out of earnings, after the davment of 

* . | 
preferred dividends at the rate of 0/7 per annum and com¬ 
mon dividends at the rate of 7 r '< per annum, as a fund to 
purchase or retire the preferred stock of the Corporation. 

(c) The Commissioner has erroneously used the average 
consolidated income of Fleitmann & Co., Inc. and Fairmont 
Manufacturing Company for the period May 24. 1918 to 
December 21, 1918 as a basis of determining (he income 
available for dividends paid bv Fleitmann & Co., Inc. 

(d) The Commissioner has understated the (amount of 
non-taxable dividends assigned to the taxpayer as his 
proportion of the common dividend paid duly 2,j 1918 from 
paid-in surplus of Fleitmann & Co., Tnc. 

(e) The Commissioner has erroneously used the average 
shareholdings of the taxpayer for the period M;jiy 24, 1918 
to December 21, 1918 as a basis of determining t!he amount 
of common dividends received by the taxpayer djuly 3, 1918 
from paid-in surplus of Fleitmann & Co., Inc. 
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(f) The Commissioner has erroneouslv inflated tlie* tax- 
payer's income and caused double taxation for 1018 l>v in¬ 
cluding dd 1 f of tin* income of Fleit inaiiu & (k>„ 

Inc. for the period January 1, 1018 to Mav 2d, 

101 s. $4<>,75b.48 

dd lx r /r of the dividends received bv Fleitmann X* 

Co. Inc. for the period .January 1, 1018 to May 
-d. 1018 11,8(55.50 


Total included in Block F—p<*r ScIkmIuIo 

2 of tiu* deficiency letter .$52,010.08 

and by again including in part, the same income in block 
K (a) as dividends received from Fleitmann & Fo. Inc. 
in the amount of $47,050.00. 

(g) Tin* Commissioner has erroneously included in tax¬ 
able' income $20d.05j of non-taxable Liberty Bond interest 
as accruing to the taxpayer from an adjustment of the dis¬ 
tributive shares of the earnings of Fleitmann & Fo. Inc. 
for the period January 1. 101S to May 2d, 1018. 

(h) The Commissioner has failed to allow the taxpayer 
as a deduction from gross income*, a loss of $55,000 arising 

from stock of the Lincrusta Works “Pallas, Inc." 

5 (5) The facts upon which the taxpayer relies as a 
basis for his appeal are as follows: 

(a) The petitioner filed his return for the year 1018 on 
March Id, 1010. On March 2, 1024 the Commissioner as¬ 
sessed an additional tax against the' petitioner in the 
amount of $42,702.51'). Saiel deficiency has never been paid 
by the petitioner. Xo deficiency letter was mailed to the 
petitioner within five years after the filing of the return for 
the year 1018. 

(b) Fleitmann & Fo. Inc. was incorporated May 24, 1018 
and took over the business of the partnership of Fleitmann 

6 Company as of January 1, 1018, pursuant to the terms of 
an agreement dated April d0, 1018 and originally filed its 
tax return for the full calendar vear 1018. 

(c) The agreement between the partners, with respect 
to the incorporation of the Company, provided as follows: 
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the pay- 
payment 


“ Fnmf //. The parties hereto agree that after 
ment of dividends on tlie preferred stock and the 
of dividends at the rate of seven per cent, (7 r /< ) per annum 
on the common stock, or in setting aside of an amount suf¬ 
ficient for such dividends, the Corporation shall set aside 
out of its earnings in each year for a period of five years 
commencing with the fiscal year ending December 31st, 
11)18, the sum of $100,000 as a surplus fund, and further 
agree that out of the reserve so created $50,000 in <fach year 
of the third, fourth and fifth years shall be employed to 
purchase or retire the preferred stock of the Corporation. 

“ In the event that the surplus earnings in any year, after 
paying or providing for dividends on the preferred stock 
and dividends at the rate of seven percent (7%' per an¬ 
num on the common stock, should be insufficient tojset aside 
the full amount of $100,000 the deficiency shall be|made up 
out of such surplus earnings of the subsequent! year or 
vears of said five year period." 


(d) Fleitmann & Co. Inc. declared dividends ojut of the 
profits of the year 1918, including the profits eijrned be¬ 
tween January 1 and May 23, 1918, on the assumption that 
the entire profits of the year 1918 represented earned sur¬ 
plus and the stockholders reported such dividends as tax¬ 
able income and paid taxes thereon. 

0 (e) A field examination disclosed that Fleitmann 

& Co. Inc. was prevented from filing a retuifn for the 
whole vear bv Section 330 of the Revenue Act of! 1918, be- 
cause its net income was less than 20C of itsj invested 
capital. 

(f) Fleitmann & Co. Inc., on or about October!27, 1923, 
filed an amended return for the period May 24], 1918 to 
December 31, 1918, pursuant to the field examination at 
the same time exercising its right to consolidate with the 
Fairmont Manufacturing Company, by virtue of its owner¬ 
ship and control of over 97% of the outstanding voting 
stock of that Company, and as no new books )iad been 
opened for the Corporation, the balance as of May 31, 1918 
were adjusted to the date of incorporation, May I 24, 1918, 
for the purpose of the amended return. The following 
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statement illustrates the manner in which the incorpora¬ 
tion agreement was carried out, viz: 


Assets acquired from the partnership: 


Cash. Foreign Balances. Accounts and Notes Receivable.... 

Investments—at cost to partnership. 

Advances, etc. less $20,700 credited on indebtedness of estate 

Deferred charges, etc. 

Installation and Furniture & Fixtures. 


v* > 


,497.084.29 

s99.22s.s5 

500.519.00 

23.029.1$ 
.* 14-.G57.il 


Total acquired of partnership. 

Assets acquired from Estate of Hermann Fleitmann: 
Shares-Fnioit-Huffalo Mills Co. 


$5,015,718.4:1 


955.1 MK>.<M> 


I’aid for by the Corporation ns follows: 

4.210 shares common stock issued to F. T. 

Fleitmann. 

2.S50 shares common stock issued to W. M. 

Fleitmann . 

0.030 shares common stock issued to H. C. 
Fleitmann . 


$5,970,718.43 


$ 121 , 000.00 

2 sr».noo.no 

oo3.ooo.oo 


$1,309,000.00 

10.000 shares preferred stoc k issued to Estate 
of Hermann Fleitmann or Executors & 

Trustees . 1.000.000.00 


Total capital st<x*k issued. $2,300,000.00 

Notes Payable. Accounts payable & Sundry 

Accruals assumed . 3.028,551.85 

- $5,307,551.85 


Paid-in Surplus . $573,160.5$ 

7 

The Paid-in surplus represents: 

Earnings from January I. 1018 to May 23. 101$ $161,240.48 

Adjustments of values of investments to cost 
to partnership pursuant to Sec. 331 of the 


Revenue Act of 101S. 389.670.01 

Account Receivable disallowed by Federal Tax 

Examiner as a deduction for 1917. 22,247.09 


Paid-in surplus as above. $573,166.58 

(g) Exhibit B, hereto annexed, is a statement showing 
income of Fleitmann & Co. Inc. available for dividends for 
the period May 24, 1918 to December 31, 1918, and also 
shows that the common dividends paid July 3, 1918 and 
December 23, 1918, $104,342.70 is apportioned as paid from 
the paid-in surplus of the corporation. 
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(h) The taxpayer’s share of said dividends apportioned 
as received during 1918 from paid-in surplus of Fleitmann 
& Co. Inc. is $28,321.19, arrived at as follows: j 

2% Common Dividend paid July 3, 1918 on 4,210 | 

shares, (all from paid-in surplus). j$8,420.00 

7% Common Dividend paid December 23, 1918 ; 
on 3,000 shares, $35,000.00; and as the tax- j 
payer’s shareholdings were 27.655% of the | 
total outstanding Common shares at December I 
23, 1918, his share of the dividend from paid-in | 
surplus was. 119,901.19 


Total dividends received in 1918 bv tax- 

* 

payer from paid-in Surplus of Fleit- | 
mann & Co. Inc. $28,321.19 

i 

(i) The Field Examiner rendered a partnership report 
for the period January 1,1918 to May 23, 1918 and reported 
taxable income accwing to the taxpayer of 33%% of the 
profits of the so-called “partnership” and 33%% of the 
dividends received by the so-called “partnership” jmd these 
profits and dividends are taxed as such in arriving at the 
tax now appealed, including an adjustment by the Com¬ 
missioner of the Examiner’s report increasing j the tax¬ 
payer’s distributive shares of “partnership”! income 
$372.64. This increase represents $293.95 noji-taxable 
Liberty Bond Interest and $78.69 Mutual Insurance Divi¬ 
dends, the latter item being a credit to expense. 

(j) The partnership of Fleitmann & Company terminated 
its existence December 31, 1917, pursuanjt to the 

8 terms of an agreement dated April 30, 191$ and the 
taxpayer’s interest in the Corporation \i T as only 
30.75% and decreased to 27.47% during the year 1918. 

(k) The deduction of $35,000.00 claimed as aj loss on 
stock, arose from the fact that the Lincrusta Works “Pallas 
Inc.” was adjudicated a bankrupt on August 9, 191!7. 

(l) All efforts of reorganization failed and its as^et- were 
sold on January 9, 1918 and the final dividend pjxid from 
the proceeds of the sale amounted to 18%' of the outstand¬ 
ing creditors’ claims and was paid on April 30, 19fS. 

(m) An audit of the taxpayer’s return disclosed!that this 
loss had not been claimed by him in his original rejurn and, 
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therefore, was allowed by the Department, Reference 
IT: PA: 2. LLC-202-C and Certificate of Overassessment 
(a copy of which is attached marked Exhibit C) =212118 
dated June 26, 1922 for $12,014.89 was issued and paid. 

(6) Wherefore the petitioner prays that this Board may 
hear the proceeding* and decide: 

(a) The proposed deficiency for the year 1918 in the 
amount of $42,219.72 is barred from collection. (Russell v. 
United States, 278 U. S., 181.) 

(b) The amount of income available for dividends in 
respect of Fleitmann & Co. Inc. and not of the consolidated 
income of Fleitmann & Co. Inc. and the Fairmont Man¬ 
ufacturing Company, should be calculated with consider¬ 
ation of the provisions of the incorporators’ agreement of 
April 30, 1918, setting aside earnings of $100,000 annually 
for the retirement of preferred stock of Fleitmann & Co. 
Inc. 

(c) Dividends received from Fleitmann & Co. Inc. in 
excess of earnings available for dividends and/or paid 
from paid-in surplus, should be excluded from the tax¬ 
payer's taxable income as a return of capital and be cal¬ 
culated with respect to shareholdings at time of dividend 
payments. 

(d) No part of the income of Fleitmann & Co. Inc. for 
the period January 1, 1918 to May 23, 1918 should be taxed 
to the taxpayer as partnership income and again taxed as 
dividends received from Fleitmann & Co. Inc. 

(e) No part of the Liberty Bond interest included in the 
adjustment of income of Fleitmann & Co. Inc. for the 

9 period January 1, 1918 to May 23, 1918 should be 
included in taxable income of the taxpayer. 

(f) In arriving at taxable income, a deduction of $35,000 
should be allowed the taxpayer for his loss on stock in 
Pallas Inc. 

(Signed) RICHARD E. WRIGHT, 

Counsel for Taxpayer, 

100 Broadivay, New York , New York. 


State of New York, 

County of New York, ss: 

H. C. Neumann, being duly sworn, deposes and says, that 
he is attorney in fact for Frederick T. Fleitmann, the tax- 
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payer above named and as such is dulv authorized tio verify 
the foregoing petition; that he has read the said petition, 
or had the same read to him, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true except such facts as are stated to be upon informa¬ 
tion and belief and as to those facts he believes tlupn to be 
true; that the reason this verification is made by deponent 
instead of by the taxpayer Frederick T. Fleitmanjn is be¬ 
cause said taxpayer is not within this country and deponent 
is authorized to act for him. 

(Signed) H. C. NEUMANN. 

Subscribed and sworn to before me this 16th dat of De¬ 
cember, 1929. | 

(Signed) HARRY LANGFORD, 

[seal.] Notary Public. 

(Stamped:) Harry Langford, Notary Public, jNassau 
County. Certificate filed in New York Co. Co. Clerk’s No. 
611, Reg. No. 11,413. Commission expires March 30, 1931. 

10 Exhibit A. 

i 

i 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue! 

i 

i 

IT: CR: G-9. CCB. j 

March 14,11917. 

Frederick T. Flcitmann, j 

356 Fourth Avenue, 

New York, New York. 

Sir : | 

Your claim for the abatement of a deficiency! in tax 
amounting to $42,702.50 filed March 2, 1924, assessed 
against vou for the taxable vear 1918, has been carefullv 
considered by this office and it is proposed to allow the said 
claim for $482.78 and reject it for $42,219.72, as computed 
upon the enclosed statement and schedule. 

In accordance with the provisions of Section 28^ (e) or 
Section 283 (k) of the Revenue Act of 1926 you are Allowed 

i 
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sixty days (not counting: Sunday as the sixtieth day) from 
the date of mailing* of this letter within which to file a peti¬ 
tion with the United States Board of Tax Appeals, Earle 
Building*, Washington, 1). C. contesting in whole or in part 
the correctness of this determination. 

If you acquiesce in this determination and do not desire 
to tile such petition you are requested to execute waiver of 
your right to file a petition with the United States Board 
of Tax Appeals on the enclosed Form A, and forward it to 
the Commissioner of Internal Revenue, Washington, D. C. 
for the attention of IT: CR: G-9-CCB. In the event that 
you acquiesce in a part of the determination, the waiver 
should he executed with respect to the items to which you 


agree. 


Respectfully, 


D. H. BLAIR, 

C ommissioner, 
By C. R. NASH, 
Assistant to the Commissioner. 


Enclosures: Statement, Waiver—Form A. 


11 Statement of Returns Examined and Resulting Tax 

Liability. 

Returns Examined. 

Individual. Year. Form. Date filed. 

Frederick T. Fleitrhann. 1918 1040 March 13,1919 

Tax Liability. 

% 

Individual. Year. Overassessment. 

Frederick T. Fleitmann. 1918 $482.78 

Full details of the adjustments producing the above- 
stated results arc contained in the attached schedules 1 to 
3, inclusive. 

Consideration has been given to the statements contained 
in the various briefs recently submitted and to conclusions 
reached in conference of December 13, 1924, held jointly on 
the tax liability of the corporation of Fleitmann and Com¬ 
pany for the period May 24, 1918 to December 31, 1918 and 
later years, and on the individual tax liability of the part- 
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ners of Fleitmann & Company for Hie calendar years 1918 
to 1921 inclusive, growing out of the receipt by tjhem of 
dividends paid in part from earnings of the partnership 
for the period January 1, 1918 to May 23, 1918. j 

It has been held that income available for the payment of 
dividends for the period May 24, 1918 to December 3l, 1918, 
be not reduced by the provisions of the voting trust agree¬ 
ment of May 22, i918 setting aside $100,000 annuallyj for the 
retirement of preferred stock. Following this reconkmenda- 
tion, the income available for dividends has not been re- 

7 i 

duced by this sum and has been computed in accordance 
with the usual method used bv the Bureau on the income for 

i 

the period, as a whole, and not by the method psed in 
Schedule N submitted with the amended corporation return 
for 1918. ; 

12 The income available for the payment of dividends 
in 1918 and later years as thus computed, has, when 
exceeded by dividends actually paid, been used as tljie basis 
of determining the amount paid from the partnership earn¬ 
ings or paid-in surplus at May 24, 1918. Your taxable in¬ 
come has been reduced only by dividends on the (|ommon 
stock ot‘ Fleitmann and Company held by you. 

Waiver which will expire December 31, 1927 is oni file for 
the years 1918, 1919, 1920 and 1921. ! 

A carbon of this letter has been mailed to Pajtterson, 
Teele and Dennis in accordance with the authorization con¬ 
tained in your power of attorney dated April 1, 19^4, run¬ 
ning to them which is on tile in this office. 

In determining your tax liability as stated herein your 
claims for the abatement of $42,702.50 and refundj of $8,- 
550.16, respectively, in 1918, have been carefully considered. 

The audit is based upon Revenue Agent’s repoiit dated 
August 4. 1923. 


Form A. 


Frederick T. Fleitmann, 356 Fourth Ave., Newj York, 

New York. 

Waiver of Right to File a Petition with the U. S. Board of 

Tax Appeals. 

The undersigned taxpayer hereby waives the rigljt to file 
a petition with the U. S. Board of Tax Appeals under Sec- 

i 
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lion 274 (a) of the Revenue Act of 1926 and consents to the 
collection of a deficiency in tax for the year 1918, aggregat¬ 
ing $42,219.72. 

Tax Assessed: 

Original. $15,910.56 

Additional against which a claim for abatement. 

was filed . 42,702.50 

$58,613.06 

Less: Amount previously allowed. 12,014.89 

46,598.17 

Correct tax liabilitv. 46,115.39 


Amount of overassessment. 482.78 

Unpaid through abatement claim filed. 42,702.50 

Deficiency in payment. $42,219.72 


[ se a l. ] (Name:)-, 

(Address:)-, 

Bv-. 

Date:-,-. 

Note.— This waiver does not extend the statute of limita¬ 
tions for refund or assessment of tax, and is not an agree¬ 
ment as provided under Section 1106 of the Revenue Act 
of 1926. 

14 Frederick T. Fleitmann, Year ended December 31, 

1918. 

Schedule 1. 

Net Income. 

Net income as disclosed bv Bureau Letter dated 

* 

February 7, 1924 and supported by Bureau 


letter dated April 8, 1926. $130,919.11 

As corrected. 130,164.90 


Deduction: Dividends not taxable 


$754.21 
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Schedule 2. 


Block. 

Revenue 
njfent’s report 
August 4. liLl.'k 

I )eduetion. 

1 

| 

Corrected. 

B 

$18,190.00 


$18,190.00 

C 

43,507.73 

$754.21 

42,753.52 

F 

207.00 


207.00 

G 

4,402,22 


4,402.22 

j 

H 

66,306.95 

754.21 

65,552.74 

I 

3,853.89 

...... 

3,853.89 

J 

62,453.06 

754.21 

(|l,698.85 

K (a) 

68,466.05 


68,466.05 

i 

L 

$130,919.11 

$754.21 

$1^0,164.90 


The above deduction is computed as follows: 
Computation of earnings available for the payment of 
dividends under article 858, Regulations 45: j 

Net consolidated taxable income per Schedule 
1 of assessment letter to the corporation. . . $211,070 19 
Add: i 

Xontaxable interest . $1,402.84 

Nontaxable dividends received 164,754 00 

- 166,156.84 


Deduct: 

Donations.$10,657.00 

Tentative income Tax. 62,055 57 


377,227.03 


72,712.57 


Earnings available for dividends May 
24-December 31 . $304*514 46 

i 

. $1,371 68 

_J . _ 

. 54~867 20 


Earnings 1/222 of period. 

Earnings 40 davs Mav 24-Julv 2 


i 

i 
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15 Forwarded 

Dividends paid: 

Date. Kind. 

July 3. Common .... 

Julv3. Preferred 
* 


$54,867.20 


Percent. Amount. 

51.9% $32,380.00 
48.1 % 30,000.00 


100 . 0 % 

Dividends paid out of paid-in Surplus. . . 
Percentage of dividend attributable to common 
stock held by partner, $7,512.80 x 51.9%. 


62,380.00 

$7,512.80 

$3,899.14 


Income Block C. $43,507.73 

Add: Additional income as prorated on attached 

Exhibit . 372.64 


Deduct: Earnings of period January 1 to May 
23, 1918 returned as corporation dividends on 
Common Stock here by the former partners 
computed as above and on Exhibit. 

Corrected income Block C. 


$43,880.37 


1,126.85 


$42,753.52 
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Schedule ir3. 


Computation of Tax Liability . 

Total net income. $130,164.90 

Less : 

Exemption . $2,000.00 

Dividends . 68,466.05 

- 70,466.05 


Income subject to Normal Tax. 59,698.85 

Amount taxable at 6%. 4,000.00 


55,698.85 

Tax 6% on $4,000.00. 240.00 

Tax 12% on $55,698.85. 6,6S3.6S 

- 6,923.68 

Surtax on net income as shown above. 39,195.85 


Total Tax . 46,119.53 
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Less: Tax withheld at source. 

Total Tax assessable. 

Previously assessed: 

Original . $15,910.56 

Additional . 42,702.50 


i 

i 

i 

i 


4.14 

i_ 

^46,115.39 


i 


$58,613.06 

Less amount previously allowed. .. 12,014.89 

- 46,598.17 
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Overassessment allowed . . 

Exhibit A. 


$482.78 


Distributin' Shares of Corrected Income of Partnership January 1 to May 
23, 1018, and Dividends Paid from Partnership Earnings M\iy 24 to De¬ 
cern her 31. 1018. 



Corrected earnings, 
Jan, 1, to May 23, 
191S, per amended 
corporation return. 

A 

Partnership Added to 

earnings individual 

used in R. A. R. income. 

Partner 

r ^ 

s. Percent. Amount. 

Amount. 

Amount. 

H. C. Fleitmann. 
F. T. Fleitmann.. 
W. M. Fleitmann 

. 41-n $07,183.03 

. 33-5 53.746.83 

. 25 40,310.12 

$66,717.73 

53,374.19 

40,030.65 

$465. SO 
372.64 
279.47 


100% S161.240.4S 

$160,122.57 

$1,117.91 


jEarnings of 
period January 
Stockoldings in 1 to May 23, 

common stock of Fleitmann & Company. 1|91S, returned 


r - 

Average 

percentage 

over period. May 24,1918. 

A | uo 

tion dividends 
May 24 to 

Dec. 31.1918.. iDec. 31,1918. 

H. C, Fleitmann. 
F. T. Fleitmann. 
W. M. Fleitmann. 

49.4 $663,000.00 

2S.9 421,000.00 

21.7 285,000.00 

$913,000.00 

500,000.00 

407,000.00 

$1,926.18 

1.126.S5 

846.11 


100% $1,369,000.00 

$1,S20,000.00 

$3,899.14 
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Exhibit C. 




Jun. 27, 1922. 




Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 


Income Tax Unit. 

IT :PA :2. LLC-202-C. 


Jun. 26, 1922. 


2—5656a 
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Certificate of overassessment Number: 212,118. 
Allowed: $12,014.89. 

Rejected: $-. 


Mr. Frederick T. Fleitmann, 
150 West 59th St., 

New York, N. Y. 

Sir: 


An audit of your income tax return for 1918, Form 1040 
and examination of related claim (if any), indicates that 
the amount of tax assessed to vou for this vear was in ex- 

V * 

cess of the amount due: 

A reaudit of vour 1918 return discloses that the loss of 
$35,000.00 on sale of stock was not claimed by you. An ex¬ 
amination of this loss has been made and from information 
furnished it has been decided that this is an allowable de¬ 
duction and should have been claimed on vour 1918 return. 
Therefore, this amount has been allowed as a 'deduction 
against vour income for that year. 

There is added to your income $4.14, representing tax 
paid by the debtor corporation and interest from bonds 
containing a tax-free covenant clause, since the amount 
paid the obligcr, pursuant to a tax-free covenant clause 
contained in the bond is in the nature of additional inter¬ 
est. However, $4.14 tax paid by debtor corporation lias 
been allowed as a credit against the assessment. 

See page 2 attached for computation. 

The amount of the overassessment will be applied as 
follows: 

1. If the tax has not been paid, the amount will be abated 
by the Collector of Internal Revenue for vour district. 

2. If the tax has been paid, the amount of the overpay¬ 
ment will either be credited against the tax due (if any on 

income returns of vears other than thaw on which the 


19 overpayment was made; or 

3. The balance (if any) of the overpayment is re¬ 
funded to you by check of the Treasury Department, for¬ 
warded herewith. 

Respectfully, 

E. H. BATSON, 

v ’ Deputy Commissioner, 

(S.) ByB. S. KIMBELL. 



DAVID BURNET, COM MR. OF INT. REV. 
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Inst ru ction s Ex ecu ted. 

Schedule Number: 241. 

District: 2nd N. Y. j 

May 26, 1922. 

Amount abated: $-. 

T i 

Amount credited: $-. 

Year: -. 

Account Number:-. 

Stamp here: -. 

Amount refunded: $12,014.89. j 

(S.) Signature: FRANK K. BOWERS, 

Collector mt. Rev. 


Previously assessed . $15,910.56 

Correct assessment . j 3,895.67 


Over assessment . !$12,014.89 


(Here follows Exhibit B, side folios 20 andj 21.) 


22 Filed U. S. Board of Tax Appeals Sept. ^6, 1930. 

United States Board of Tax AppealsJ 
Docket No. 28450. 

Frederick T. Fleitmann, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Ansiver to Amended Petition i 

The respondent, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, for amended answer 
to amended petition, in lieu and in substitution pf the an¬ 
swer filed January 15, 1930, to petitioner’s amended pe¬ 
tition filed December 19, 1929, admits and denies as fol¬ 
lows : 

1. Admits the statements and allegations contained in in¬ 
troductory paragraph and paragraph No. 1 of the amended 
petition heretofore referred to. 

2. Admits the allegations contained in paragraph No. 2 
of the amended petition heretofore referred to. 


i 
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Exhibit B. 
Fleitmann & Co., Inc. 


Common dividends 
paid out of special 

IMS. I paid-in surplus. 

Income May 24-31... 

Deductions May 24-31. 


Income available May 31 
Income—Month of June 


Deductions—Month of June 

Income available June 30. . . 
Income July]-3 . . .. 


Deductions Julv 1-3. 

Income available July 3. 

Common dividend paid July 3 32,380.00 

Income Julv 4-31 . 


Deductions July 4-31. 

Income available Julv 31. 

* 

Income—Month of August. 

Deductions—Month of August.. 

Income available August 31. . . . 
Income—Month of September. . 


Deductions—Month of Septem¬ 
ber . 

Income available Sept. 30. 

Income September 30-October 1. 


Deductions Sept. 30-Oct. 1. 

Common dividend paid Oct. 1.. 


Income Available for Dividends May 24 —December 31, 1918. 

Deductions 


Accrued common Estimated 

Restricted dividend less Preferred dividends Federal 
earnings, paid out of income, paid out of income, tax accrued. Total for month. 


9 

—y 


129.55 


451.73 


2,581.28 


9,298.33 


1,693.96 10,992.29 


629.60 30,000.00 169.40 


8,814.40 


1,524.56 


41,137.96 


9,444.16 


1,693.96 11,138.12 


9,444.16 


1,693.96 11,138.12 


314.80 15,000.00 56.46 

16,190.00* . 


6,712.39 

2,581.28 


4,131.11 

53,884.86 


58,015.97 

10,992.29 


47,023.68 

1,392.24 


48,415.92 

30,799.00 


17,616.92 

12,530.12 


30,147.04 

10,338.96 


19,808.08 

13,922.36 


33,730.44 

11,138.12 


22,592.32 

13,922.36 


36,514.68 

11,133.12 


25,376.56 

2,418.08 


27,794.64 

15,371.26 


Income. 

f - A - 

Total for month. Operating. 

6,712.39 6,712.39 

53,884.86 13,922.36 


1,392.24 


13,922.36 12,530.12 


13,922.36 13,922.36 


13,922.36 13,922.36 


464.08 


Dividends. 


39,962.50 


1,954.00 


Income available October 1. .. . 










































































































































Income available Sept. SO. 

Income September 30-October 1. 

Deductions Sept. 30-(>ct. 1. . . . 
rommon dividend paid Oct. 1 

Income available October 1 
Income October 2-October 31 . 


314.80 15,000.00 56.46 

16,190.00* . 


25,376.56 

2,418.08 

27,794.64 

15,371.26 


12,423.38 

13,458.28 

25,881.66 


464.08 


1,954.00 


15,876.36 


13,458.28 


Amounts forward 

21 

Amounts brought forward. 

Deductions Oct. 2-Oct. 31. 

Income available Oct. 31. 

32,380.00 

. 23,885.00 

45,000.00 

7,284.03 

76,987.77 

25,881.66 

118,240.69 

76.324.19 

41,916.50 

32,3S0.00 

. 23,S85.00 

. !),478.79 

45,000.00 

7,284.03 

1,637.50 

76,987.77 

26,487.55 

25,881.66 

11,116.29 

14,765.37 

48,047.36 

118,240.69 

76,324.19 

41,916.50 

Income—Month of November . 






48,047.36 

13,922.36 

34,125.00 


Deductions—Month of Novem¬ 
ber . .. 



10,616.65 


1,693.96 

12,310.61 

62,812.73 

12,310.61 

50.502.12 




Income available November 30. 







Income Dec. 1-Dec. 23 . 







113,243.78 

163,745.90 

9,084.06 


10,673.7S 

102,570.00 

Deductions Dec. 1-Dec. 23. 



7,785.36 


1,298.70 











Common Dividend paid Dec. 23, 
S126.560.0i). 

74,794.20 


51,765.80 

51,765.80* 




154,661.84 




Income Dee. 24-I)ec. 31 





4.211.04 

117,454.82 

3,248.54 

962.50 

Deductions Dec. 24-Dec. 31 


100,000.00 

2,831.50 

2,831.50* 


395.26 

109,479.32 

158,872.88 

100.395.26 

58,477.62 



2,831.50* 





Minor adjustments of earnini>s. 

104,342.70 

100,000.00 


45,000.00 

12,309.45 

225,265.25 

236.07 

283,742.87 

236.07 

104.168.87 

236.07 

179,574.00 











Income Jan. 1, 1918 to May 23, 
(Special Paid in Surplus). . . . 
P r e f e r r c d Dividend declared 
Dec. 23, 1918 Paid Jan. 2,1919 

161,240.48* 

. 





58,241.55 

15,000.00 

283,506.80 

103,932.80 

179.574.00 












56,897.78 






43,241.55 





Note.— After payment of Preferred Dividend and dividends totalling 7% on the Common Stock, $100,000.00 in accordance with terms of incorporation agreement must be set 
aside as a special surplus to retire Preferred Stock before any further dividends may be paid out of current earnings. 


[•Red in copy.] 
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3. Admits the allegations contained in paragraph No. 3 
of the amended petition heretofore referred to. 

4. Denies that the respondent erred in determining or 
computing petitioner’s tax liability for the calendar year 
1918, as alleged in corresponding paragraph of the amended 
petition heretofore referred to. 

5. The respondent admits, denies and avers with refer¬ 
ence to the allegations contained in paragraph No. 5 of the 

amended petition heretofore referred to as follows: 
23 (a) Admits that petitioner filed his return for the 

year 191S on March 13, 1919, and that on March 2, 
1924, the respondent assessed an additional tax against the 
petitioner in the amount of $42,702.50, but denies the re¬ 
maining allegations contained in corresponding subpara¬ 
graph of the amended petition heretofore referred to. 

(b) to (m), inclusive. Denies all allegations contained in 
corresponding subparagraphs of the amended petition 
heretofore referred to. 

(n) The respondent admits, as petitioner avers, that his 
income tax return for 1918 was filed on March 13, 1919, 
and that the deficiency letter was mailed to the petitioner 
on March 14, 1927. The respondent further avers that the 
petitioner and the respondent have in writing entered into 
live valid and binding waivers for 1918, which were ac¬ 
cepted by the respondent and which extended the period 
for making assessment and collection of petitioner’s in¬ 
come tax for 1918 to a period beyond March 14, 1927, as 
more particularly shown by photostatic copies of such 
waivers, which are hereto attached and made a part hereof 
and are numbered in their chronological order as Exhibits 
1 to 5, respectively. 

6. Denies generally and specifically each and every alle¬ 
gation not hereinbefore admitted or qualified. 

Wherefore it is played that the relief sought by the pe¬ 
titioner is denied. 

(Signed) C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

BRUCE A. LOW, 

Special Attorney, 

Bureau of Internal Revenue. 


DAVID BURNET, COM MR. OF INT. REV. 


21 


24 Note.— Exhibits 1 to 5, referred to herein are 
identical with respondent’s Exhibits A, B,| C, D and 

E, respectively, which arc attached to the statement of evi¬ 
dence. Exhibits 1 to 5 are therefore omitted hebe. 

j 

25 Docket No. 28450. j 

Frederick T. Fleitmann, Petitioner, j 


Commissioner of Internal Revenue, Respondent. 

Promulgated April 20, 1931. I 

Waivers executed by petitioner, to which the | Commis¬ 
sioner’s name was affixed by employees in the Bureau 
of Internal Revenue or in the office of the Collector at 
the direction of persons authorized by the Commissioner 
to sign his name, are valid and extend the i statutorv 
period. 

Richard E. Dwight, Esq., F. S. Winston, Es\q., W. N. 
Wood, Esq., and Howe P. Cochran, Esq., for the petitioner. 
Bruce A. Low, Esq., for the respondent. 


The respondent determined a deficiency in income tax in 
the amount of $42,219.72 for the calendar year 1^)18. This 
deficiency represents the amount for which a claim for the 
abatement of an assessment of $42,702.50 was rejected. 

Upon motion of counsel for petitioner the hearing 
26 was limited in the first instance to the question of 
whether collection is barred by the statute!of limita¬ 
tions. 

Findings of Fact. 

Petitioner’s income-tax return for the calendar year 
1918 was filed on March 13, 1919. j 

On February 7, 1924, respondent notified petitioner that 
he proposed to assess $42,702.50 additional tax j for 1918. 
In the letter of notification respondent granted the peti¬ 
tioner thirty days to show cause why the proposed de¬ 
ficiency should not be paid, and asked for a waiter of the 
statute of limitations. On March 5, 1924, petitioner ad¬ 
dressed a protest to the respondent to which was attached 

i 

i 

i 

j 
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a waiver, dated February 18, 10*24, extending the period 
for assessment and collection for a period of one year from 
tlie date of signing by the petitioner. This waiver does not 
bear the signature of respondent. On March 8, 1024, the 
proposed additional tax was assessed and on March 21, 
1924, petitioner filed a claim for abatement of the entire 
assessment. In a statement attached to the claim it is 
stated that “an income and profits tax waiver was signed 
by the taxpayer and filed with the Commissioner of In¬ 
ternal Revenue/’ 

By letter of February 12, 1926, the respondent requested 

waivers for the voars 1018 to 1021. On Februarv 18 1926, 

• • 

petitioner executed a waiver extending the time for assess¬ 
ment of 1018 taxes to December 31, 1926, and also provid¬ 
ing for the additional time allowed bv statute in case a 
notice of deficiency was sent by respondent. The respond¬ 
ent’s name was signed to the waiver bv the secretarv to 
IT. B. Robinson, at Robinson's direction. Robinson was 
head of the Audit Review Division in the Income Tax Unit 
and held a written authorization from Commissioner Blair 
dated January 26, 1926, to sign the latter’s name to 
waivers. Previously, under date of December 18, 192b, a 
communication designated I. T. U. Order Xo. 82 had been 
addressed to heads of divisions and others directing that: 

Any waiver received from a taxpayer shall be referred 
to the Head of Division in which the case is under con¬ 
sideration, who will determine whether it is acceptable. 


On November 5, 1926, the respondent by letter directed 
to the petitioner asked for further waivers covering the 
years 1918 to 1921. The request was acknowledged by peti¬ 
tioner and with his acknowledgment he enclosed a waiver 
dated November 18, 1926, extending the time for assess¬ 
ment to December 21, 1927, and providing for the addi¬ 
tional time allowed bv statute in case a notice of dofieionev 

« •’ 

was sent by the respondent. Commissioner Blair’s 


name was signed to this waiver bv Robinson’s secre¬ 


tary at Robinson’s direction. 


In a letter dated May 3, 1926, signed by petitioner and 
also in a letter dated November 2, 1926, signed by peti¬ 
tioner’s attorney, the assessment made for 1918 was pro¬ 
tested and a conference with respect to the assessment was 
requested. 
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In loiters dated December 16, 1927, November 5, 1928, 
and September 25, 1929, the Collector for the Tfhird Dis¬ 
trict of New York requested petitioner to executie waivers 
covering the assessment made for 1918. In response to 
the Collector’s requests, waivers were executed, elated De¬ 
cember 15, 1927, October 17, 1928, and September 27, 1929, 
extending; the time, respectively, to December 31,11928, De- 
cembor 31, 1929, and December 31, 1930, for coljlection of 
tlie assessment made for 1918. Petitioner’s name was af¬ 
fixed to the waiver of October 15, 1928 bv his atjtornev in 
fact, who held a power of attorney. The name ofj the Com¬ 
missioner was typewritten in these three waiver.i, and the 
Collector’s name was signed by a deputy collector at the 
direction of the Collector. 

On August 20, 1926, Acting Commissioner CJR. Nash 
addressed a communication, designated A & C Mimeo¬ 
graph, Coll. No. 5459, to collectors, relating to collection 
waivers and stating “authority is hereby delegated to Col¬ 
lectors of Internal Revenue to sign such waivejrs in the 
name of the Commissioner * * The waivers re¬ 

ferred to in that mimeograph are of the kind described in 
the preceding paragraph. 

In a letter to the Collector for the Third District of New 
York, dated December 21, 1929, the Commissioner stated 
in part: 

As Commissioner of Internal Revenue, I herepy affirm, 
ratify and adopt, as my own act and deed, all ytur priori 
actions in signing the name of the Commissioner of In¬ 
ternal Revenue to assessment and/or collectiorj waivers 
under authority of A&C Mimeograph, Coll. No. 3606, R.A. 
No. 445, dated February 28, 1928, as amende^ by IT- 
Mimeograph, Coll. No. 3741, R.A. No. 510, dated! June 1, 


Respondent allowed petitioner’s abatement claim for 
$482.78 and rejected it for $42,219.72 and notified petitioner 
of his action by letter dated March 14, 1927. fyrom this 
letter petitioner appealed to the Board. 

Opinion. \ 

A run dell: 

Petitioner’s return for 1918 was filed on March) 13, 1919, 
and, unless the limitation period was waived, the! time for 
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assessment and collection expired five years later or on 
March 13, 1024. The assessment, a part of which the re¬ 
spondent is now attempting to collect, was timely, having 
been made on March 8, 1924-. We have then, the precise 
question of whether collection is barred. 

28 The waivers filed by petitioner are as follows: 

Kind. i Date of waiver. Period of extension. 

Assessment and collection. . Feb. 18,1924 To'Feb. 18,1925 

Assessment . > .Feb. 18,1926 To Dec. 31,1926 

do.«.Nov. 18.1926 To Dec. 31,1927 

Collection .. . . j .Dec. 15,1927 To Dec. 31,1928 

do..Oct. 17, 1928 To Dec. 31, 1929 

do. .Sept. 27,1929 To Dec. 31,1930 


'Whether the first of these waivers was invalid by reason 
of the lack of respondent’s signature need not be decided, 
because the second waiver, dated February 18, 1926, was 
executed before the enactment of the Revenue Act of 1926 
and hence it operated to extend the time under section 278 
(e) of that Act. Before the second waiver expired a third 
one, dated November 18, 1926, was executed which, if valid, 
extended the period beyond the date of the deficiency 
notice, March 14, 1927. Petitioner’s argument that waiv¬ 
ers of the period for assessment do not waive the period 
for collection has been disposed of by the decisions in 
Stanqe v. United States, 282 U. S. —; and Aiken v. Burnet, 
282 U. S. —. 


The remaining contentions of the parties go to the valid¬ 
ity of the waivers in view of the fact that they were not 
» * 

personally signed by the Commissioner of Internal Reve¬ 
nue. It is established that the Commissioner need not 
personally sign waivers in order to render them valid. 
Marshall Wells Co. v. Willcuts, 41 Fed. (2d) 751; Pant ages 
Theater Co., 17 B. T. A. 82: affd., — Fed. (2d) —: United 
Thacker Coal Co. v. Commissioner . — Fed. (2d) —; af¬ 
firming on this point 15 B. T. A. 273. We do not under¬ 
stand that petitioner seriously questions this proposition. 
The evidence establishes that H. B. Robinson, head of the 
Audit Review Division of the Income Tax Unit, and 
Charles W. Anderson, Collector for the Third District of 
New York, were authorized by the Commissioner to sign 
waivers. These officials delegated to subordinates the 
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mechanical act of signing the Commissioner’s njame and 
petitioner challenges the validity of waivers thlijs signed, 
arguing (1) that the signing of a waiver is not a n)inist-rial 
act, and (2) that, if it is, it is not the kind of njinist-rial 
act that can be delegated. 

The evidence discloses that in each instance fei waiver 
was requested by the respondent and it was pursuant to 
these requests that the waivers were signed ainfl sent in 
by the petitioner. It has been pointed out in other cases 
that there is no requirement that a consent be Evidenced 
by one piece of paper, and when the correspondence be¬ 
tween the parties shows that they understood tlje statute 
to be extended there is a sufficient consent ip writing. 
29 See Sabin v. United States, — Ct. Cls. —t 14 Fed. 

(2d) 70; Closes ct at. v. United States, 43 ^ed. (2d) 
653. The Sabin decision holds that: 

The statute does not require that a consent, in order to 
be valid, must be in one instrument or that it shall be in 
any particular form. All that is required is that! the con¬ 
sent be evidenced in writing. * * * The stjatute re¬ 

quires no more than that there shall be written evidence of 
the fact that both parties understand that the limitation 
period specified in the statute is not to govern the matter, 
and, therefore, that when a date to which the period has 
been extended is specified there shall be a complete under- 
standimr about it. 


i 

If this view be correct the consents in writing were com¬ 
plete when the petitioners signed and filed the waiver forms. 

The nature of waivers has been discussed in several re¬ 
cent cases by the Supreme Court. In Stange v. United 
States, — U. S. —, it is pointed out that “a waiver is not 
a contract ” but that it is essentially “a voluntary tmilateral 
waiver of a defence by the taxpayer.” And in Burnet v. 
Chicago Railway Equipment Co., — U. S. —, it is! said that 
“the Commissioner’s signature was required fir purely 
administrative purposes.” See also Florslieim Bros. Dry 
Goods Co. v. United States, 280 U. S. 452, and Aiken v. 
Burnet, — U. S. —• These decisions do not hold,! nor does 
the law require, that the Commissioner must personally 
affix his signature to waivers. Neither does the lajw require 
specific delegation by the Commissioner of authority to 
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sir'll his name in order to validate waivers. The revenue 
acts from the earliest time have imposed a multitude of 
duties on the Commissioner, yet it has never been supposed 
that the law required the incumbent of the office to per¬ 
sonally perform them. On the contrary, it is common; 
knowledge that a large number of employees are engaged 
in carrying out the duties imposed by law on the Commis¬ 
sioner. The statute does not provide for these employees 
by name of by official designation—except in a few cases 
such as deputy commissioners and the general counsel, nor 
does it describe their duties, but the need for them is recog- 
nized by Congress in making appropriations for their sal¬ 
aries. Cf. Wells v. Nicicles , 104 U. S. 444, 447, holding that 
if anv authority frdm Congress was necessary to enable 
the Secretary of the Interior to appoint certain agents, 
44 it may fairly be inferred from appropriations made to 
pay for the services' of these special timber agents.” See 
also United States v. MacDaniel, 7 Pet. 1, 14, 15, holding 
that: 


To attempt to regulate, by law, the minute movements of 
every part of the complicated machinery of government, 
would evince a most unpardonable ignorance on the subject. 
'Whilst the great outlines of its movements mav be marked 
out, there are numberless things which must be done, that 
can neither be anticipated nor defined, and which arc es¬ 
sential to the proper action of the government. Hence, of 
necessity, usages have been established in every de- 
30 partment of the government, which have become a 
kind of common law, and regulate the rights and 
duties of those who act within their respective limits. 


The evidence in this case establishes that it was the prac¬ 
tice in both Robinson’s and Anderson’s offices for waivers 
to be brought to the attention of Robinson and Anderson 
and when thev determined that the waivers should be 
signed, the physical act of signing was delegated to em¬ 
ployees. While of course it is fundamental in the law of 
agency that an agent cannot delegate his powers, there is 
abundant authority to the effect that ministerial acts may 
be delegated and that the affixing of a signature mav be such 
an act. The duties of Robinson and Anderson under their 
authorizations had a double aspect in that they were both 
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discretionary and ministerial. They were discretionary to 
the extent that it was necessarv to determine whether the 
waivers were acceptable. Division heads had been spe¬ 
cifically directed in I. T. U. Order No. 83 that t|hat. was a 
part of their duties. That duty, involving as it did the ex¬ 
ercise of discretion, perhaps could not be delegated without 
specific authorization from the Commissioner, j The evi¬ 
dence is not only that there was no attempt to delegate that 
duty, but that it was personally performed by!Robinson 
and Anderson by having the waivers presented to them for 
decision as to acceptability. The ministerial part of Rob¬ 
inson's and Anderson’s duties was the physical signing of 
the waivers. This was the only part that they delegated, 
and in our opinion it was a valid delegation. See Estill 
Count// v. Embry (C. C. A., 6th (fir.), 144 Fed. fi|l3; Rohr- 
boityh v. United States Express Co., 50 AY. Afii. 14$; 40 S. E. 
398; Groscup v. Downey , 105 Aid. 273; 65 Atl. 930j; Worsley 
v. Ayres, 144 Iowa 676; 123 N. AY. 353. 

Accordingly, we hold valid the waivers executed by peti¬ 
tioner and to which the Commissioner’s name vlas affixed 
by employees in his office and in the office of the| Collector 
under the circumstances disclosed by the evidence. 

Reviewed bv the Board. 

. . i 

The proceeding will be restored to the general calendar 

for hearing on the merits in due course. 

. .7 

I 

j 

Trammell, dissenting: 

I agree that it is not necessary that both the jtaxpayer 
and the Commissioner sign the same instrument expressing 
their consent to an extension of time for assessment or 
collection. The consent of the Commissioner, in jmy opin¬ 
ion, can be given in a letter dulv signed. However, 
31 there must be some written instrument signed bv 

the Commissioner, or his duly authorized agent, 
accepting a waiver previously signed by the taxpayer. In 
the prevailing opinion no reliance is placed ijpon the 
first waiver, which was executed by the taxpkyer, on 
February 18, 1924, but it is stated that, regardless of this 
waiver, the one executed by the taxpayer on February 
18, 1926, and subsequent waivers, are sufficient. AA T e 
must keep in mind that when facts have been d^losed 
which clearly show that the statute of limitations |has run, 
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the respondent has the burden of going forward to show 
that tlie period has been extended by proper waiver. In 
mv opinion this is not done by a showing that a waiver was 
executed by the taxpayer on February IS, 1926. The evi¬ 
dence does not disclose that it was signed bv anv one an- 
thorized by the Commissioner to sign it prior to the passage 
of the 1926 Act, even conceding that the signature of the 
Commissioner placed thereon in the manner indicated was 
a proper signature. If it was not properly signed by the 
Commissioner or his representative prior to the passage 
of the 1926 Act, the assessment was clearly barred when the 
1926 Act was passed, and under section 278 (e) of that act 
the tax liability could not be revived by subsequent waivers 
and the case comes squarely within our decision in Corn 
Products Refining Co ., 22 B. T. A. 605. 

The burden of proof was upon the Commissioner to show 
that the waiver was executed by both parties prior to the 
passage of the 1926 Act in order to sustain his position that 
the statute of limitations had not run. This he has failed 
to do. 

In my opinion, the signatures placed on the waivers by 
the secretarv to Mr. Robinson at his direction were unau- 
thorized. It may well be that if the Commissioner’s sig¬ 
nature were placed on the waiver by Robinson's secretary 
in his presence and at his direction , it might be considered 
his own act. The evidence, however, does not disclose that 
this was the case. 

I think it is clear that the statute contemplated that the 
Commissioner should sign waivers personally or that he 
should designate or authorize others to sign them for him, 
and that those so authorized by the Commissioner do not 
have authoritv to delegate that power to anv one else. 1 
think this is made clear from the language of the Supreme 
Court in the case of Florsheim Bros. Dry Goods Co. v. 
United States, 280 IT. S. 453, where the Court, in referring 
to the necessity of the consent of the Commissioner in writ¬ 
ing, said: 


If a reason must be found, it exists in the general de¬ 
sirability of the requirement as an administrative matter. 
It serves to keep the Commissioner in closer touch with the 
matters he is charged to administer. It avoids 
32 claims of improvident execution of waivers and un¬ 
authorized exactions by subordinates of the depart- 
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ment * * * and it provides a formal procedure which 

is generallv desirable 


* 


i 

In the Stange and Aiken cases, recently decided by the 
Supreme Court, it relied upon and quoted from the Flor- 
slieim case as above as authority for statements; made in 
those cases with respect to the requirement of thej Commis¬ 
sioner’s signature. 

If subordinates in the Department, without Authority 
from the Commissioner, approve waivers, the \tery pur¬ 
pose of the requirement of the statute would be over¬ 
thrown. The Commissioner would not be kept | in close 
touch with the matters he is charged to administer. Im¬ 
provident execution of waivers by subordinates ojf the De¬ 
partment would not be obviated. I think, therefore, that 

. • • i 

the Commissioner’s name placed on the waivers ljy Robin¬ 
son's secretary was unauthorized and did not Constitute 

* 

the consent of the Commissioner in writing. 

I agree that the Commissioner’s signature, placed on a 
waiver in the absence of any evidence with respdet to au¬ 
thority of the person who put it there, might be presumed 
1o lie his authorized signature, but the evidence ini this case 
is sufficient to overcome that presumption. 

I am inclined to think that the correspondence ^vliich ap¬ 
pears to be relied upon to some extent to sustain the 
validity of the waivers and which passed prior to t^ie execu¬ 
tion of any waiver, is not shown to be sufficient in this case. 
The correspondence preceding the letter of December 16, 
1927, November 5, 1928, and September 25, 1929, n|iay, in so 
far as the record discloses, have been written by! subordi¬ 
nates in the Department and the very purpose ojf the re¬ 
quirement of the consent in writing of the Commissioner 
and the taxpayer to the waiver is to avoid improvident exe¬ 
cution of waivers and unauthorized exactions byj subordi¬ 
nates and to keep the Commissioner in closer toiuch with 
matters he is charged to administer. The correspondence 
referred to does not disclose that the Commissioner, or any 
one duly authorized by him, would accept or approve the 
waivers when executed by the taxpayer. The respondent 
does not recognize the waivers received pursuant to the 
request for waivers as being complete when received, in 
view of subsequent action in having them executed by 
Robinson’s secretary, a wholly unauthorized act. 

v 7 %/ 
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For the foregoing reasons, I find myself unable to concur 
in the majority opinion in this case. 

33 Filed May 28, 1931. 


United States Board of Tax Appeals. 
Docket No. 28450. 

Frederick T. Fleitmann, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Tax Liability. 

It is hereby stipulated and agreed by and between the 
parties to this proceeding, by and through their respective 
attorneys of record, that the liability of the petitioner for 
Federal income taxes for the taxable year 1918 is as here¬ 
inafter set forth and that the Board may enter an order 
of final determination in accordance herewith: 

Correct tax liability. $23,945.57 

Taxes paid (net). 3,895.67 


Unpaid portion of tax liability. $20,049.90 

Taxes previously assessed (net). $46,598.17 

Tax liability. 23,945.57 


Portion of unpaid assessment to be abated $22,652.60 


This stipulation is entered into without prejudice to the 
right of the petitioner to petition the Circuit Court of Ap¬ 
peals for a review of the Board’s decision in respect of 
the issue pertaining to the statute of limitations, 

(Signed) " II. P. COCHRAN, 

Attorney for Petitioner. 
(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal 

i Revenue , Attorney for Respondent . 
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34 United States Board of Tax Appeals, Washington. 

I 

i 

Docket No. 128450. i 

1 

Frederick T. Fleitmann, Petitioner, 1 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

I 

Decision. 

i 

i 

i 

Under written stipulation signed by counsel for the par¬ 
ties in the above-entitled proceeding and filed [with the 
Board on May 28, 1931, it is 

Ordered and decided that the liability of this petitioner 
for Federal income taxes for the year 1918 is as follows: 

Correct tax liability. $23,945.57 

Taxes paid (net). I 3,895.67 

- 1 

Unpaid portion of tax liability. $£0,049.90 


Taxes previously assessed (net). $46,59S.17 

Tax liability . . .. ^3,945.57 


Portion of unpaid assessment to be abated $22,652.60 
Entered June 3, 1931. 

j 

[Seal U. S. Board of Tax Appeals.] 

(Signed) J. E. MURDOCH, 

Mepiber. 

Certified Copy Sent to Each Party. 
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United States Board of Tax Appeals. Piled Nov. 

27, 1931. 

United States Board of Tax Appeals. 

United States Board of Tax Appeals. 

(Docket No. 17121.) 


Marie J. J. Fleitmaxn and Thomas Crimmixs, Executors 
of tlie Estate of Herman C. Fleitmann, Deceased, 
Petitioners, 

v. 


Commissioner of Internal Revenue, Respondent. 


United States Board of Tax Appeals. 


(Docket No. 28450.) 
Frederick T. Fleitmann, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
United States Board of Tax Appeals. 

(Docket No. 28451.) 

Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, 
Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review by Court of Appeals of District of 

Columbia . 

Whereas, Frederick T. Fleitmann, petitioner in Docket 
ir28450, is a resident and inhabitant of Switzerland and is 
not an inhabitant of any circuit of the United States Circuit 
Court of Appeals, and 
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Whereas, all three of the above-entitled actions involve 
questions of similar character, 

Therefore it is hereby stipulated and agreed by and 
between the parties hereto by their respective attorneys 
that the decisions of the Board of Tax 4PP ea ^ s ' ul 

36 the three cases above named may be reviewed bv the 

* I * 

Court of Appeals of the District of Columbia. 
(Signed) HOWE P. COCHRAN, 

Attorney for Petitioner. 
(Signed) C. M. CHAREST. 

F 

Dated this 7th dav of November, 1931. 

37 United States Board of Tax Appeals, tailed Nov. 

27, 1931. 

Court of Appeals of the District of Columbia. 


United States Board of Tax Appeals, j 
(Docket No. 28450.) 1 

i 

Frederick T. Fleitmann, Petitioner, I 


Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United St dies Board 
of Tax Appeals to the Court of Appeals of the District of 
Columbia. j 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 


Your petitioner, Frederick T. Fleitmann, by liijs attorney, 
Richard E. Dwight, respectfully shows: 

I. This is a proceeding for review by the Court of Ap¬ 
peals of the District of Columbia of a decision of jthe United 
States Board of Tax Appeals entered on the 3rd day of 
June, 1931, pursuant to Board’s findings of fact and opinion 
promulgated on the 20th day of April, 1931, redetermining 
against the petitioner a deficiency in income find profits 
taxes for the year 1918 in the amount of $20,049.90. 

3—5656a 
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II. This appeal to the Court of Appeals of the District of 
Columbia is taken pursuant to a stipulation entered 

3S into between the parties hereto in accordance witli 
the terms of Paragraph (d) of Section 100*2 of the 
Revenue Act of 1926. 

III. Your petitioner duly tiled his income and profits tax 
return for the vear 1918 in the office of the Collector of 
Internal Revenue for the Third Collection District of the 
State of Xew York on March 13, 1919. Pursuant to said 
return a tax was assessed against and paid by your peti¬ 
tioner. After such payment the respondent asserted and 
proposed to collect from your petitioner an additional tax 
for the year 1918 whereupon your petitioner duly appealed 
to the United States Board of Tax Appeals and prayed for 
a redetermination and cancellation of his liability for fur- 
ther taxes for the year 1918. 

IV. The point at issue presented by this appeal was 

whether or not the statute of limitations had run against 

the collection of these taxes. That issue depends in turn 

for its solution on the question of the validity or invalidity 

of certain waivers. These waivers were executed bv the 

%/ 

petitioner and the name of the Commissioner of Internal 
Revenue was placed! thereon by stenographers and minor 
clerks in tin* office of the Bureau of Internal Revenue and 
by subordinates in the office of the Collector of Internal 
Revenue for the Third Collection District of the State of 
New York. The stenographers and clerks in the office of 
the Bureau of Internal Revenue signed the Commissioner’s 
name to the waivers: and wrote under it the initials H. B. 
R. H. B. R., are the initials of Henry B. Robinson, a Chief 
of Division in the Bureau of Internal Revenue. Mr. Robin¬ 
son held a written Power of Attorney authorizing 
39 him to sign the Commissioner’s name to waivers. 

The subordinates in the Collector’s office typed the 
name of the Commissioner on the waivers and signed the 
name of the Collector under it. The Collector held a writ¬ 
ten Power of Attorney authorizing him to sign the Com¬ 
missioner’s name to waivers. None of the stenographers 
or clerks, or subordinates held authority from the Commis¬ 
sioner to sign his name to waivers and this practice was 
carried on behind the back of the Commissioner and with¬ 
out his knowledge or consent. Nor were such third-hand 
signatures of the Commissioner of Internal Revenue exe- 
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cuted in the immediate presence of or at the Specific and 
particular request of Mr. Robinson or the Collector. Nor 
was any evidence introduced to show the date on which the 

♦ i 

name of the Commissioner was affixed to certain waivers. 
It was not shown therefore whether or not the signature of 
the Commissioner was placed on said waiver^ before all 
liability of the taxpayer was extinguished. 

On April 20, 1931, the United States Board pf Tax Ap¬ 
peals filed its findings of fact and opinion declaring the 
waivers to be valid and effective waivers and hjolding that 
the collection of the taxes in question was not barred by 
the statute of limitations and on June 3, 193the said 
Board entered a formal order stating that there was a 
deficiency for the year 1918 in the amount of $2b,049.90. 

VI. The errors committed by the United States Board of 
Tax Appeals upon which your petitioner relies ajs the basis 
of this proceeding are as follows: 

1. On the evidence the Board erred in entering judgment 
for the Commissioner. i 

40 2. On the evidence the Board erred in japproving 

and redetermining the deficiency found bj the Com¬ 
missioner. 

3. On the evidence the Board erred in failing tjo find that 
the collection of all further taxes from your petitioner for 
the vear 1918 was barred bv the statute of limitations. 

4. The Board erred in failing to hold that under the evi¬ 
dence the burden of proof was on the respondent to prove 
that the statutory period of limitations had beeii extended 
by valid waivers. 

5. The Board erred in failing to hold that tliele were no 
sufficient consents in writing which would validajte the col¬ 
lection of this tax. 

6. On the evidence the Board erred in failing tj) find that 
the waivers relied upon by the Government were invalid 
and void. 

7. On the evidence the Board erred in failinlg to hold 
that the waivers relied upon by the Government were in¬ 
valid and void for the reason that they were ne\ l er signed 
by the Commissioner or anyone authorized to sign in his 
stead. 

8. The Board erred in failing to hold that all th|e waivers 
in this case were invalid and void for the reason {hat there 
is nothing in the evidence to show that any of tfyem were 
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signed by or for the Commissioner prior to the dates on 
which on their face they expired. 

9. The Board erred in holding that “when the corre¬ 
spondence between the parties shows that they understood 
the statute to be extended there is a sufficient consent in 
writing.” 

10. The Board erred in holding that the consents in 
writing were complete when the petitioner signed and filed 

the waiver forms. 

41 11. The Board erred in failing to hold that the 
waiver signed February 18, 1924 was without effect 

* 7 

since it was unsigned bv the Commissioner. 

• * • 

12. The Board erred in failing to hold that the collection 
of the tax was barred on June 2, 1924, the date of enactment 
of the Revenue Act of 1924, and that accordingly collection 
of said tax was barred forever under Section 278 (e) of the 
Revenue Act of 1924. 

13. The Board erred in failing to hold that the waiver 
executed by the petitioner on February 18, 1926 was invalid 
and void for the reason that there was nothing in the evi¬ 
dence to show that it was signed bv the Commissioner or 
some one authorized to sign in his stead at a date prior to 
the passage of the Revenue Act of 1926. 

14. The Board erred in failing to hold that the waiver of 
February 18, 1926 was invalid and void for the reason that 
it was obtained by misrepresentation and fraud, and 
executed under mutual mistake in that the letter requesting 
it recited that the statute of limitations was about to run, 
whereas as a matter of fact the collection of the tax was at 
the time in question barred by the statute of limitations. 

15. The Board erred in failing to hold that the collection 
of the tax was barred on and/or after February 26, 1926, 
the date of the enactment of the Revenue Act of 1926, and 
that accordingly collection of said tax was barred forever 
under Section 1106 (d) of that Act. 

16. The Board erred in holding that the signing of a 
waiver comprised two elements: first, the discretionary 

duty of approval which could not be delegated by an 

42 agent, and, second, the ministerial duty of signing 
the name of the Commissioner which could be dele¬ 
gated by an agent. 

17. Tne Board erred in holding that the signing of the 
Commissioner’s name to a waiver was a ministerial act. 
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18. The Board erred in holding that the duty df signing 
the Commissioner’s name to a waiver could be delegated by 
an agent. 

° # i 

It). The Board erred in holding that under tlicij' authori¬ 
zation Robinson and Anderson could redelegate to sub¬ 
ordinates the duty of signing the Commissioner’^ name to 
waivers. 

20. The Board erred in holding that the attempted re¬ 
delegation to subordinates bv Robinson and Anderson of 
the duty of signing the Commissioner’s name j to these 
waivers was a valid redelegation. 

21. The Board erred in holding that the evidence showed 
that there was no attempt on the part of Robinson and 
Anderson to redelegate the duty of passing upon the accept- 
abilit v of waivers. 

22. The Board erred in holding that the evidence showed 
that said duty “was personally performed by Rob[nson and 
Anderson bv having the waivers presented to tlierri for deci- 
sion as to their acceptability.” 

23. The Board erred in holding that the evidence estab¬ 
lished that “it was the practice in both Robinson’j> and An¬ 
derson’s offices for waivers to be brought to the attention 
of Robinson and Anderson and when they determined the 
waivers should be signed, the physical act of signing was 
delegated to employees.” 

24. The Board erred in holding with respect to these 
waivers that the evidence showed “in each instance a 
waiver was requested by the respondent and it was pursu¬ 
ant to these requests that the waivers wejre signed 

43 and sent in by the petitioner.” 

25. The Board erred in refusing to exclude all 

° | 

other witnesses from the Court while one was testifying. 

• * ^ 

26. The findings of the Board that the waiver^ in ques¬ 
tion were furnished in response to letters from thd respond¬ 
ent requesting same are not supported by the evidence. 

27. The findings of the Board with respect to the waiver 
dated September 27, 1929 that 44 the Collector’s name was 
signed by a deputy collector at the direction ofj the Col¬ 
lector”, are not supported by the evidence. 

Wherefore your petitioner prays that the Court may 
review the action and decision of the Board of Tax Appeals 
in this cause, reverse the decision of said United States 
Board of Tax Appeals and direct the entry of a decision by 
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said Board in favor of your petitioner determining that 

there is no deficiency in income and profits taxes for the 

year 1918 and that no further taxes should be assessed or 
• 

collected, and awarding to your petitioner such other and 
further relief as to the Court mar seem just and proper. 

RICHARD E. DWIGHT, 
RICHARD E. DWIGHT, 
i Aftoniey for Petitioner , 

100 Broadway, New York City, N. Y. 


41- State op Xf.w York. 

City of New York . 

Comity of -, ss; 

Richard E. Dwight, being first dulv sworn, savs that he is 
counsel of record in! the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and that the state¬ 
ments made are true to the best of his knowledge, informa- 
tion and belief. 

RICHARD E. DWIGHT. 


Subscribed and sworn to before me this 24th day of No¬ 
vember, 1931. 

CHARLES J. MoXALLY, 

Notary Public. 


Notary Public, Kings Countv. 

Kings Co. Cl Vs No. 106, Reg. No. 2124. 
No. 340, Reg. No. 2Mc205. 

Commission expires March 30, 1932. 

My commission expires-,-. 


N. Y. Co. Cl Vs 


45 United States Board of Tax Appeals. 


Received Mar. 23, 1932. U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. Lodged Mar. 
1932. 

Filed March 25, 1932. 




Docket Xo. 28450. 


Frederick T. Fleitmann, Petitioner, 

i 

v. 

I 

Commissioner of Internal Revenue, Respondent. 

* 

Statement of Evidence. 

At the hearings of the above-entitled cause on October 
8th, 27th and 28th, 1930, before the Honorable (p. Rogers 
Arundcll, Member of the United States Board ofj Tax Ap¬ 
peals, the following evidence was offered and received: 

Appearances: 

Harry Friedman, Esq., and William N. WoodJ Esq., of 
Washington, and Richard E. Dwight, Esq., of New York 
City, N. Y., on behalf of the petitioner. 

Mason D. Leming, Esq., Bruce A. Low, Esq., qnd L. H. 
Rushbrook, Esq., (C. M. Charest, Esq., General Cjounsel of 
the Bureau of Internal Revenue), on behalf of thejCommis¬ 
sioner of Internal Revenue, respondent. 

A stipulation was entered into between the parties agree' 
ing to the following facts: 

The 1918 return of Frederick T. Floitmjann, was 
46 filed on March 13, 1919. On March 8, 1924, the Com¬ 
missioner of Internal Revenue assessed Ian addi¬ 
tional tax against him for 1918 of $42,702.50, whicji amount 
has not been collected. The deficiency letter fori the year 
1918 was mailed on March 14, 1927. Petitioner ljested. 

Respondent offered in evidence an assessment waiver 
dated February 18, 1926 and covering the year 19}8. Said 
document was received and marked “Respondent’s Ex¬ 
hibit A”. | 

Respondent offered in evidence an assessment waiver 
dated November 18, 1926. Said document was received and 
marked “Respondent’s Exhibit B”. | 

Respondent offered in evidence a collection waiter dated 
December 15, 1927. Said document was received and 

• I 

marked “Respondent’s Exhibit C”. 

Respondent offered in evidence a collection waiter dated 
October 17, 1928 and signed for petitioner by H. C. New- 
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mami, Attorney-in-Fact. Said document was received and 
marked “Respondent’s Exhibit D”. Included in said Ex¬ 
hibit was a letter from Mr. Xewmann. Petitioner admitted 
the authoritv of Mr. Xewmann to sign in his behalf. 

Respondent offered in evidence a collection waiver dated 
September 27, 1929. Said document was received in evi¬ 
dence and marked “Respondent’s Exhibit E”. 

Respondent offered in evidence a claim in abatement exe¬ 
cuted by petitioner March 20, 1924, and for the sum of 
$42,702.50. Said document was received and marked “Re¬ 
spondent's Exhibit E". 

47 Respondent 1 offered in evidence a letter dated No¬ 
vember 5, 1926 and addressed to petitioner and per¬ 
taining to his tax liability from 1918 to 1921 inclusive. Said 
letter was received and marked “Respondent’s Exhibit H”. 

Respondent offered in evidence a letter dated February 
13, 1926. Said letter was received and marked “Respond¬ 
ent’s Exhibit I”. 

It was stipulated by the parties that the testimony of 
Mr. Bittinger and Mr. Blair in the case of Herman C. Fleit- 
mann, Xo. 28451 might be taken as part of the testimony in 
this case. 


D. H. Blair, bein'" 1 called by the petitioner and bavin"* 
been duly sworn, testified in effect as follows: 

I don’t know that I have seen respondent’s Exhibits A, 
B, C, and D, before. XOne of them was signed by me per¬ 
sonally. 

Robert H. Lucas, being called by the petitioner and hav¬ 
ing been duly sworn, testified in effect as follows: 

I was Commissioner of Internal Revenue from June 1, 
1929 to August 15,1930. 

I do not know that I have ever seen respondent’s Ex¬ 
hibit E before. 


George H. Sanvigne, being called by the petitioner and 
having been duly sworn, testified in effect as follows: 

I am Chief of the Income Tax Section of the office of Col¬ 
lector of Internal Revenue for the Third Collection 
48 District. I have held that position since June, 1923. 

Charles W. Anderson is the Collector for that Dis¬ 
trict. I am familiar with the signature of Mr. Anderson. 
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Respondent’s Exhibit E, was not signed by Mr. iAnderson. 
I could not say whether or not Mr. Anderson [signed re¬ 
spondent’s Exhibits C and D. 

The following stipulation having been executed by the 
parties hereto through their respective attojneys was 
spread upon the records of the Court: 

“Docket Nos. 28451-17121. 

Herman C. Fleitmann, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Docket No. 28450. j 

Frederick T. Fleitmann, Petitioner,! 


Commissioner of Internal Revenue, Respondent. 

I 

Stipulation. 

“It is stipulated between the parties that at a hearing 
before the Board at Washington, October 8, lt)30, in the 
Appeal of Herman C. Fleitmann, Docket No. 28451, Mr. 
David H. Blair, former Commissioner of Internap. Revenue, 
called as a witness for the petitioner, testified! on direct 
examination in respect of petitioner’s Exhibits j$, 4, 5 and 
6, produced in evidence in that proceeding, jis follows 
(Transcript, Page 59): j 

49 “A. I do not think I ever saw them | until this 

morning. 

Q. Those waivers are not signed by you personally? A. 
No, that is not. That one is not. None of them fire signed 
by me personally. I signed very few waivers ([luring my 
term of office. 

Q. And you authorized at one time, did yop not, Mr. 
Blair, Mr. II. B. Robinson to sign waivers forj you? A. 
Yes, I authorized him perhaps more than once} He was 
head of different divisions, and he had more than one au- 
tlioi it^ fi o me to sign waivers, and that is a photostatic 
copy of my signature of authorization.” 
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It is now stipulated that should Mr. Blair be called as 
a witness in the Appeals of Herman (A Fleitmann, Docket 
Xo. 17121, and Frederick T. Fleitmann, Docket No. 28450, 
that he would testify in the same manner in respect of 
waivers or consents in writing;, more particularly identified 
as Exhibits 1, 2, 3 and 4, attached to respondent’s amended 
answer filed September 24, 1930, in Docket Xo. 17121. 

It is also stipulated that at a hearing* in the Appeal of 
Frederick T. Fleitmann. Docket Xo. 28450, Mr. Robert H. 
Lucas, former Commissioner of Internal Revenue, being 
called as a witness for the petitioner, testified on direct 
examination concerning respondent's Exhibit E as follows 
(Transcript, Page 23): 

50 “Q. Mr. Lucas, 1 show you respondent's Exhibit 

E, and ask vou to state when vou first saw that 
waiver? A. I do not know that 1 have ever seen (it) be¬ 
fore.” 

It is stipulated that if Mr. Lucas wore called to testify 
in the Appeal of Herman C. Fleitmann, Docket Xo. 17121, 
in respect of Exhibit 5 attached to respondent's amended 
answer in said Docket Xo. 17121, that he would testify in 
the same manner as last above set forth. 

It is further stipulated and agreed that the testimony 
of all the witnesses taken in the three appeals described in 
the caption of this stipulation may be considered by the 
Board as a part of the record in each appeal with the same 
effect as if taken in each appeal in so far as the same may 
be applicable.” 

Henry B. Robinson, being called by the Petitioner and 
having been duly sworn, testified in effect as follows: 


Direct examination. 


By the respondent: 

I did not sign the name D. H. Blair and the initials H. 
B. R., either to respondent’s Exhibit A or respondent’s 
Exhibit B. Miss Mead signed Exhibit A. and Miss Van 
Amburg signed Exhibit B. The first time I recall having 
seen Exhibits A and B was this morning. 
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Cross-examination. 


ion. 


By respondent: J 

Q. Referring to Exhibits A and B, which liav'e just been 
shown to vou, 1 will ask von whether or not tlulse waivers 
were signed under vour direction. 

u * 

51 Mr. Friedman: That question is very ljeading and 
calls for a conclusion. 

Mr. Low: This is cross examination and t|lie witness 
would certainlv be the one who would have thcjse facts in 
mind. 

The Member: I think I will overrule the objec 

Mr. Friedman: If vour Honor please, vour itonor must 
not overlook the fact while this witness is my witness, he is 
a Government official, and is in effect a hostile witness. 

The Member: He has not indicated to me bv his testi¬ 
mony that he is not frankly answering the questions that 
are propounded. Certainly I do not know that Mr. Robin¬ 
son, I cannot imagine where Mr. Robinson would have any 
personal interest in it, whether it means anything to him 
individually how the matter goes. He is not a person that 
has some monetarv interests. 

Mr. Friedman: All these Government officials I have 
called with the exception of Mr. Blair and Mr. 
been interviewed by Government counsel prior t 
ing. The testimony has been gone over with it 
ment prior to the hearing. 

Mr. Low: I object, to that. Even if they did, 
make anv difference. 

52 Mr. Friedman: I am bringing that out to show 
that the Government should not be permitted to lead, 

in effect, its own witnesses, and this question jasked Mr. 
Robinson is leading and also calls for a eonelusioji of law. 

The Member: It seems to me Mr. Robinson at the last 
hearing substantially covered this same ground.j He went 
over the whole situation before, and I think tint objection 
ought to be overruled. 

Mr. Friedman: Exception. 

The Member: Exception. 

Mr. Low: Read the question. 

(The pending question was thereupon read fc>y the re¬ 
porter as follows:) 


mcas have 
b the liear- 
le Govern- 

jit does not 
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“Q. Referring to exhibits A and B, which have just been 
shown to von, I will ask von whether or not those waivers 

•'7 • 

were signed under your direction." 

A. Thev were. 


Bv Mr. Low*. 
* 


Q. Mr. Robinson, will you outline briefly the custom and 
routine with reference to waivers during the period in¬ 
volved in this case, and these particular waivers I refer to 


are dated February 18, 1920, and November 18, 1926. A. 
Waivers coming in which were in great number were all 
brought to me for the purpose of seeing whether they met. 
the requirements of the Bureau, and for the necessary sig¬ 
natures to record their acceptance. 

53 Q. State whether or not you issued instructions to 

those in your office or under your supervision, with, 
reference to whether or not waivers should be brought to 
vour desk. A. I issued instructions that thev be brought to 

• X s 

mv desk. 


The instructions were not in writing. So far as I know 
thev were never disregarded. As a rule the waivers were 
signed at mv desk. Mv desk was a large double desk and 
the person signing waivers sat opposite me at the desk. 

Bv Mr. Low: 

* 

Q. State what authorization you did give those people 

who signed waivers for vou l A. I merelv directed for 

% * 

them to affix the name mv initials for me, and that was onlv 
in those instances where the number of waivers were so 
great the necessity for having expeditious action on them 
was apparent. 

By Mr. Friedman: I move to strike the additional re¬ 
sponse as not being responsive to the question. 

The Member: I will deny the motion. 

Mr. Friedman: Exception. 

The Member: Exception. 

Bv Mr. Low: 

* 

Q. Mr. Robinson, in stating that you do not recall of ever 
having seen exhibits A and B which were shown vou by 

o ft/ 
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petitioner’s counsel, do you mean you dic| not see 

54 them before? A. No, sir, I do not mean jto say I 
never saw them before. I said I do not recall seeing 

them. 

Q. State whether or not in the ordinary routine vou 
would ultimately have seen these waivers? A. Yjes. 

Q. But you mean to sav vou do not now recall having 
seen these particular waivers? A. That is it. ^aturallv 
there were thousands and thousands coming to nW desk. I 
cannot recall all of them. 

Q. In stating the waivers were brought to yom\ desk as 
I understood your testimony, for the purpose of c)etermin- 
ing whether or not they should be accepted, who Exercised 
that function. 

Mr. Friedman: 1 object to that as calling fofr a con¬ 
clusion. We know what happened. Mr. Robinson testified 
where thev went and who exercised discretion as la matter 
of law, which we have to decide, if it becomes material to 
decide. 

The Member: Objection overruled. 

Mr. Friedman: Exception. 

The Member: Exception. j 

Mr. Low: Read the question. 

(The pending question was thereupon read by the re¬ 
porter as follows:) 

j 

“Q. In stating the waivers were brought to your desk, 
as I understood your testimony, for the purpose of de¬ 
termining whether or not they should be accepted,! who ex¬ 
ercised that function.” 

A. I did. | 

I 

By Mr. Low: 

Q. Did you ever at any time authorize anybodV else to 
determine whether or not a waiver should be accepted? 
The Witness: No, sir. 

55 Mr. Low: State whether at times questions would 
arise in vour mind with reference to whether or not 

waivers would be accepted. 

The Witness: Yes. j 

Mr. Low: State whether on those occasions you would 
call for the file. 



4 6 


FREDERICK T. FI.KITMANX VS. 


The Witness: I did. 

Mr. Low: Did you on those occasions review the file or 
have it reviewed for you for the purpose of determining 
whether or not waivers should be accepted? 

Mr. Friedman: I object to the constant leading on the 
part of Government counsel. This is a Government wit¬ 
ness, and the Government is leading him right straight 
through. Every question is leading, certainly the question 
prior to this and this question are very leading. He can 
ask the witness what he did. There is no use putting the 
words in the witness’ mouth. 

The Member: Objection overruled. 

Mr. Friedman: Exception. 

The Witness: 1 usuallv called for the auditor and the 
file and questioned the auditor, and if necessary would look 
at the file or take the auditor’s statement of facts concern¬ 
ing the case, in order to aid me in determining whether 
or not waivers were acceptable. 

56 Redirect examination by petitioner. 

Bv Mr. Friedman: 

* 

Q. Mr. Robinson, the heads of the divisions, including 
vourself, issued instructions to the auditors from time to 
time, did they not as to the general routine of the office? 
A. Yes. 

Q. And those instructions at times related to the audit 
of cases and expediting cases and matters of that kind? 
A. Yes. 

Q. Those instructions were usually in writing, were they 
not, Mr. Robinson? A. Sometimes in writing. 

Q. Mr. Robinson, were they usually in writing? 

Mr. Low: He answered the question. I do not like the 
attitude this counsel takes toward the witness. 

Mr. Friedman: I have a right to examine the witness, 
Mr. Low. He is a government official. 

57 The Witness: It is rather difficult to answer 
“usually”, because we are giving instructions all 

the wav along, and sometimes when necessarv thev are re- 
duced to writing, so that they will have them for reference. 


Q. When you received instructions from the deputy Com¬ 
missioner, was it your custom to relay those instructions 
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and pass them on down to the section chiefs?' A. Yes. 
Just a moment. You mean written instructions? 

Q. Yes. A. Yes. ! 

Q. And that was done as a usual thing*, wasn[t it? A. 
Yes. ... I 

Q. But no such written instructions were passed down 
as to signing* waivers? A. No, sir. j 

There was a door which was always open betjween my 
office and the secretary’s office, and my secretary sat in 
my sight all the time. I was in one room and sl^e was in 
the other room. My secretaries did not sign rjiy name, 
It. B. Robinson, to waivers. They signed the najme of D. 
11. Blair, the Commissioner and the initials Ii. B. K., under 
it. I never authorized them in writing to sign either. 

I 

| 

58 Recross-examination by the respondent: j 

Eight men in my division are now authorized to sign 
waivers. The number of waivers was so great tli 
necessarv to have additional men. 


kt it was 


Redirect examination by petitioner: 

The additional men were authorized to sign wkivers in 
the latter part of 1927 or early part of 1928. Tljiey were 
authorized directlv bv the Commissioner. 


John S. Shea, being called by the petitioner an<|l having 
been duly sworn, testified in effect as follows: 

Direct examination: 


I am Chief Office Deputy Collector Internal Revenue, 
Third District, New York. I have held that position since 
September 1, 1923. The Collector of that District is 
Charles W. Anderson. 


Mr. Friedman: If your Honor please, there is j another 
witness here from the Collector’s Office, Air. O’Bijien, and 
I would like to ask that he be excluded from the room. 

The Alember: Why? 

j i 

Air. Friedman: His testimony will be along the same line 
as Air. Shea, covering substantially the same questions, and 
I would like to interrogate the witnesses separately and 
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would not like to have Air. O'Brien have the privilege of Mr. 


Shea’s answer. 

Air. Low: There is no question of bad faith. The Com¬ 
missioner frankly admits some waivers were not 

* 

59 signed by one mail, and we are proceeding along the 
line that fact is admitted. There is no fraud and 
no question of bad faith, and I see no occasion for such a 


motion. 

The AIember: It is not a matter of opinion, it is a ques¬ 
tion of fact. 

Air. Friedman: It is a question of fact. 

The Alember: I do not think unless you make more show¬ 
ing than that to exclude witnesses 1 will grant your motion. 
If it is a question of opinion, frequently you do that, be¬ 
cause opinion is something rather indefinite. 

Air. Friedman: I want to state for the record right now 
that 1 do not believe some of the Government witnesses 

have been telling the truth, and I have the testimony of 

Air. Anderson here where he deliberatelv lied. 

The Alember: There is a method of establishing that, and 
it does not seem to me that statements of that kind should 
be light lv made bv counsel, that some Government officials 
committed perjury, unless counsel is ready to establish it. 
The proper place to make such a statement is before a 

grand jury. It is a serious matter when you charge per- 

jury. 

Air. Friedman: 1 am willing to stand on a charge in this 
connection. The record will speak for itself. That is why 
I asked your IlonOr. I am not accusing this witness of 
perjury, that is, I am not accusing O’Brien of per- 
60 jury. He has not testified, but I think we are en¬ 
titled to have them excluded if their testimonv is 

* 

onlv to relate to substantiallv the same thing. 

* m/ O 


* * * * # • • 


The Alember: Aly understanding is that it is not done, 
certainly in my practice in the courts, it is not done unless 
there is a good substantial showing about it. It is rather 
unusual to exclude Government officials testifving on a mere 
matter of routine in connection with their administration 
and in connection with matters, I take it, where they have 
no personal or monetary interest. 


DAVID BURNET, COMMR. OF INT. REV. i 49 

Mr. Friedman: I have been in the Government service 
and so lias your Honor. Every Government official has 
pride in believing that he has done right, as believing he 
has performed his duty, the duties that he was supposed 
to perform and that pride is as strong, if not stronger, 
than a monetary interest. 

The Member: I do not think you have made £ny show¬ 
ing that warrants the excluding of witnesses. I will deny 
the motion. 

Mr. Friedman: Exception. 

I did not sign the name Charles W. Anderson to respond¬ 
ent’s Exhibit E. I did not typewrite the name D. H. Blair 
on respondent’s Exhibit- 0 and D, but I did iwrite the 
name Charles W. Anderson on both these latter! Exhibits. 
I know who signed petitioner’s Exhibit 1 (2845[l). I did 
not sign it and I know that Charles W. Anderspn did not 
sign it. 

i 

61 Cross-examination: 

I am familiar with the custom and routine iji the Col¬ 
lector’s office. Waivers are usually brought up t^> the front 
office to my desk along with other important mail and all 
matters of that character are carried in to the Collector for 
his scrutiny, generally by me in person or by a' stenogra¬ 
pher. The Collector usually goes over them tcJ ascertain 
whether or not they are properly executed. He directed 
me to sign them. I know who signed respondent’s Exhibit 
E, and petitioner’s Exhibit 1, in case 28451. Those waivers 
were signed by William J. O’Brien. In all probability I 
was out at the time and he proceeded in the usi}al way by 
taking them to the Collector. 

Redirect examination. j 

i 

By Mr. Friedman: 

Q. You do not know what Mr. O’Brian did With those 
waivers, know of your own knowledge? A. Of my own 
knowledge I would say that that was the procedure we 
religiously followed, and O’Brian would not deviate from 
that. 


4—5656a 
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Q. I am trying to find out what you actually know. You 
were not there when Mr. O’Brian signed the waiver? A. 
Perhaps not. 

Q. You did not see Mr. O’Brian take the waivers in to the 
collector? A. No. 

62 Q. Then you do not know except you believe from 
the practice that he did? A. Yes, we usually fol¬ 
lowed the proper practice in this sort of thing. 

Q. How do you know Mr. O’Brien followed the practice? 
A. Well, I take it, being right close to me, they understood 
the practice, and I would always tell them if anything of 
any importance came in to take it into the collector’s office 
and have it certified to as approved if I happened to be 
awav. 

Q. You do not know that he did it in this case, as to 
these two waivers? A. I will not say that, not in this par¬ 
ticular case. 

0. What do vou mean bv that answer? A. I cannot sav 
in this particular case, certify that he did that under my 
direction. It was the custom and he knew it. 

In the absence of the Collector I was usually designated 
to act in his stead. 

I never had authority from the Commissioner of Internal 
Revenue during thb years 1927, 1928 and 1929 to sign 
waivers for him. 

Mr. John S. Shea, being called by the respondent and 
having been duly sworn, testified in effect as follows: 

The Third Collection District of New York collected 
over $200,000,000.00 a year during the years 1926, 1927, 
1928 and 1929. 

Miss Rene Van Amburg, being called by the peti- 

63 tioner and having been duly sworn, testified in ef¬ 
fect as follows: 

Direct examination by the petitioner: 

Since April 1926, I have been employed in Mr. Robin¬ 
son’s division of the Income Tax Unit. During that time I 
served as secretary do Mr. Robinson. Miss Mead, whom I 
succeeded, left about April 20, 1926. I signed the name D. 
H. Blair to the respondent’s Exhibit B. I occupied the next 
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room to Mr. Robinson, but I could look through! the door. 
My desk was just outside the door. The room was sepa¬ 
rate. My salary was $2,000.00. Mr. Robinson gave me 
general instructions to sign waivers. There we^e instruc¬ 
tions for all waivers how they were to be handled. The in¬ 
structions were not in writing. 

Cross-examination by respondent: 

I do not recall signing respondent’s Exhibit B spe¬ 
cifically. The conditions under which waivers wfere signed 
by me were as follows. Waivers were sent to u^ from the 
sections and were given to Mr. Robinson. He lopked them 
over and put them across the desk. The waiyers were 
actually signed in Mr. Robinson’s office and at hife desk. It 
was a double desk and Mr. Robinson would pass them 
across it. No particular time was set aside for their sign- 

ing. j 

Redirect examination by petitioner: j 

I was given no instructions by Commissioneij Blair or 
Commissioner Lucas to sign waivers. 

Mr. Robinson’s general instructions were to! sign the 
Commissioner’s name and Mr. Robinson’s initials after he 
had seen them. Mr. Robinson signed some of th^ waivers. 
I do not know whether Mr. Robinson was in hijs office on 
October 1, 1926, November 1, 1926 and the 13th of Novem¬ 
ber, 1926. I have no present recollection of the cir- 
64 cumstances under which I signed this waiter. I am 
testifying from my knowledge of what the practice 
was. All waivers were signed at Mr. Robinson’s desk. 

Respondent offered in evidence a waiver dated February 
18, 1924. This waiver had not been signed by the Commis¬ 
sioner. It was received and marked ^Respondent’s Ex¬ 
hibit J”. J 

Respondent offered in evidence a copy of a letter mailed 
February 7, to Frederick T. Fleitmann and relating to his 
tax liability for 1918. Said letter was received aiid marked 
44 Respondent’s Exhibit K”. 

Respondent offered in evidence a copy of a protest filed 
with the Unit and received by the personal audit division on 
March 7, 1924. Said document was received and marked 
“Respondent’s Exhibit L”. 
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Respondent offered in evidence a copy of a letter dated 
February IS, 1926, and addressed to Frederick T. Fleit- 
mann. Said letter was received and marked “Respondent ’s 
Exhibit M”. 

Respondent offered in evidence a copy of a letter dated 
December 16, 1927, addressed to Frederick T. Fleitmann 
and signed bv Charles AY. Anderson, Collector. Said letter 
was received and marked “Respondent’s Exhibit N”. 

Respondent offered in evidence a letter dated November 
5, 1928. addressed to Frederick T. Fleitmann and signed bv 
Charles AA T . Anderson. Said letter was received and 
marked “Respondent’s Exhibit 0’’. 

Respondent offered in evidence a copy of a letter dated 
September 23, 1929, addressed to Frederick T. Fleitmann 
and signed by Charles AA r . Anderson, Collector. Said letter 
was received and marked “Respondent’s Exhibit P”. 
65 Respondent!offered in evidence a letter dated May 
3, 1926, addressed to the Commissioner of Internal 
Revenue and signed bv Frederick T. Fleitmann. Said let- 
ter was received and marked “Respondent’s Exhibit Q”. 


R. Kemp Slaughter, being called by the respondent and 
having been duly sworn, testified as follows: 

Direct examination by respondent: 

I am a lawyer and accountant in active practice in A\ r ash- 
ington and a member of the firm of Patterson, Teele and 
Dennis of New York and Washington. 

I represented Frederick T. Fleitmann with reference to 
his tax liability for probably two or three years beginning 
about March 28, 1924. The matter was in mv hands at the 
time the ease was pending before the Bureau. After that it 
went into the hands of other parties. 

Respondent offered in evidence a letter dated May 6, 
1926, and signed by R. Kemp Slaughter. The signature 
was identified, and the letter was received and marked “Re¬ 
spondent’s Exhibit R”. Witness stated that during that 
period he represented Frederick T. Fleitmann with respect 
to his 191S income tax. 

Respondent offered in evidence a letter signed by R. 
Kemp Slaughter and dated November 2, 1926. The signa¬ 
ture was identified by the witness also a notation in ink in 
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jnd marked 

signed by 
and dated 


copy of a 


his handwriting. The letter was received and marked “Re¬ 
spondent’s Exhibit S”. 

Respondent offered in evidence a certified copy of a 
mimeograph communication addressed to the Collector of 
Internal Revenue and dated September 1, 1925. Said docu¬ 
ment was received and marked “Respondent’s Exhibit W”. 

Respondent offered in evidence a njimeograph 

66 addressed to heads of divisions, etc., datec) December 
IS, 1925. Said document was received a 

“Respondent’s Exhibit X”. 

Respondent offered in evidence a mimeograpl 
C. R. Nash, Assistant to the Commissioner 
August 20, 1926. Said document was received a|nd marked 
“Respondent’s Exhibit Y”. 

Respondent offered in evidence a certified 
mimeograph signed by 0. R. Nash, Acting Commissioner, 
and dated February 2'8, 1928. Said document w^s received 
and marked “Respondent’s Exhibit Z”. 

Respondent offered in evidence a certified 
mimeograph dated March 6, 1927 and signed 10 
Commissioner. Said document was received a 
“Respondent’s Exhibit AA”. 

Respondent offered in evidence a certified copy 
dated December 18, 1925, addressed to Mr. Burnett, Deputy 
Commissioner, and signed by Robert H. Lucasf, Commis¬ 
sioner. Said document was received and marked “Re¬ 
spondent’s Exhibit BB”. 

Respondent offered in evidence a certified copy of a letter 
dated December 21, 1929, addressed to Charles [W. Ander- 

7 * I • 

son, Collector, and signed by Robert II. Lucas. Said docu¬ 
ment was received and marked “Respondent's Exhibit 

cc”. S 

Respondent offered in evidence a letter datedjNovember 
29, 1926, and relating to Respondent’s Exhibiti B in this 
case. Said letter was received and marked “Respondent’s 
Exhibit I)D”. 

The above and foregoing statement of evidence together 
with exhibits appended hereto contain all the evidence in¬ 
troduced before the Board material to a consideration of 
the assignments of error as set forth in the peti- 

67 tioner’s petition for review of the decision entered 
herein by the United States Board of Tax Appeals. 

It is hereby agreed that said statement as made mav be 
approved by the Board of Tax Appeals without further 


copy of a 
. II. Blair, 
id marked 

of a letter 
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notice to any party hereto, ancl that when so approved may 
be tiled in the Clerk's office and become a part of the record 
for the purpose of the petition for review in said cause tiled 
bv Frederick T. Fleitmann, petitioner. 

11 CAVE P. COCHRAN, 

Aft or no tf for Petitioner. 
(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Dated this 8 day of March, 1932. 

The aforesaid statement of evidence in the petition for 
review of Frederick T. Fleitmann, petitioner, vs. Commis¬ 
sioner of Internal Revenue, respondent, is hereby approved 
and signed and ordered to be made, of record in the above- 
entitled cause this 25 dav of March, 1932. 

*C. ROGERS ARUNDELL, 
Member United States Board of Tax Appeals. 

68 Treasury Department, Internal Revenue Service, 

Form 872A. 

Received Feb. 19, 1926. 

Income and Profits Tar Waiver for Taxable Years Ended 

Prior to January 1 , 1922. 

IT :CR :A. CCB. 


Feb. 18, 1926. 

In pursuance of the provisions of existing Internal 

Revenue Laws F. T. Fleitmann, a taxpayer of New York, 

N. Y., and the Commissioner of Internal Revenue hereby 

waive the time prescribed bv law for making anv assess- 

ment of the amount of income, excess-profits, or war-profits 

taxes due under anv return made bv or on behalf of said 

* * 

taxpayer for the year (or years) 1918 under existing reve¬ 
nue acts, or under prior revenue acts. 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
United States Board of Tax Appeals then said date shall 
be extended sixty days, or (2) if an appeal is filed with said 
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Board then said date shall be extended bv the pumber of 
days between the date of mailing* of said notice of deficiency 
and the date of final decision bv said Board. 

rAffix seal here.] FREDIx. T. FLE1TM AJKX, 

Taxpayer , 

Bv-. j 

D. H. BLAIR, ! 

Commissioner \. 

H. B.R. 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State injwhich the 
corporation is located to sign for the corporation, in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. 

U. S. Board of Tax Appeals, Div. —■ Docket 2$450. Ad¬ 
mitted in evidence Oct. 8, 1930. Petitioner's -j- . Re¬ 
spondent ’s Exhibit A. | 

69 Treasury Department, Internal Revenue Service, 
Form 872 (Revised Jan., 1926). 


Income and Profits Tax Waiver for Taxable Years Ended 

Prior to January 1, 1923. 

November lStjh, 1926. 

In pursuance of the provisions of existingj Internal 
Revenue Laws Frederick T. Fleitmann, a taxpayer of New 
York, New York, and the Commissioner of Internal Reve¬ 
nue hereby waive the time prescribed by law for making 
any assessment of the amount of income, excess-profits, or 
war-profits taxes due under any return made by or on 
behalf of said taxpayer for the year (or years) 1918, 1919, 
1920 and 1921 under existing revenue acts, or under prior 
revenue acts. 

This waiver of the time for making anv assessment as 
aforesaid shall remain in effect until December 31, 1927, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered m£il before 
said date and (1) no appeal is filed therefrom j with the 
United States Board of Tax Appeals then said daje shall be 
extended sixty days, or (2) if an appeal is filed with said 


l 
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Board then said date shall be extended bv the number of 
davs between the date of mailing of said notice of deficiency 
and the date of final decision bv said Board. 

FREDK. T. FLEITMAXN, 

Taxpayer, 

Bv-. 

D. IT. BLAIR, 

Commissioner. 

H.B.R. 


If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 

as are empowered under the laws of the State in which the 
corporation is located to sign for the corporation, in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. 


U. S. Board of Tax Appeals, I)iv. 
mitted in evidence Oct. 8, 1930. 
spondent’s Exhibit B. 


—, Docket 28450. 
Petitioner's-. 



Tax Collection Waiver. 


Ad- 

Re- 


Dec. 15th, 1927. 


It is hereby agreed by and between Fred'k T. Fleitman 
of 356 4th Ave., N. Y. C., party of the first part and the 
Commissioner of Internal Revenue, party of the second 
part, that the amount of $42,702.50 representing an assess¬ 
ment of income tax for the year(s) 1918 made against the 
said party of the first part, appearing on the Wash.-Mar. 
15 Spl. 3-1924 assessment list, page 1, line 5, for the Third 
district of X. Y., may be collected (together with such in¬ 
terest, penalties, or other additions as are provided by 
law) from said party of the first part by distraint or by a 
proceeding in court begun at any time prior to December 
31st, 1928. 

FREDK. FLEITMANN, 

(Taxpayer,) 


By-. 

D. H. BLAIR, 

Commissioner of Internal Revenue, 
By CHAS. W. ANDERSON, 
Collector of Internal Revenue, 
Third District of New York. 
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If this waiver is executed on behalf of a corporation it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State in which the 
corporation is located to sign for the corporator), in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. 

Received Jan. IS, 1928. General Counsel’s Office, Bu¬ 
reau of Internal Revenue. 

U. S. Board of Tax Appeals, Div. —, Docket 2^450. Ad¬ 
mitted in evidence Oct. 8, 1930. Petitioner’s -j -. Re¬ 

spondent’s Exhibit C. 

I 

71 Form 900, Treasury Department, Internal Reve¬ 
nue Service, Januarv, 1928. 

’ * ’ 

Tax Collection Waiver. 


(Date:) October 17th, 1928. 

It is herebv agreed bv and between Frederick T. Fleit- 
man of 356 Fourth Avenue, New York, New York, party 
of the first part, and the Commissioner of Internal Reve¬ 
nue, party of the second part, that the amount of 842,702.50, 
representing an assessment of (Kind of tax) Income tax 
for the year(s) 1918 made against the said party of the 
first part, appearing on the W. A. Mar. 15 Spl. (3 1924 as¬ 
sessment list, page 1, line 5, for the district of Tjhird New 
York, may be collected (together with such interest, penal¬ 
ties, or other additions as are provided for by ljaw) from 
said party of the first part by distraint or by a proceeding 
in court begun at any time prior to December 31st, 1929. 

FREDERICK T. FLEITMANN, 

(Taxpayer,) 

By H. C. NEWMANN, ! 

Attorney-in-Fact . 

D. H. BLAIR, 1 I 

Commissioner of Internal Revenue , 
By CHAS. W. ANDERSON, 

Collector of Internal Revenue. 


If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State in! which the 
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corporation is located to sign for the corporation, in addi¬ 
tion to which, the seal, if any, of the corporation must bo 
affixed. 

Office of the Collector of Internal Revenue, Third Dis¬ 
trict, New York. Received Nov. 14, 192S. No remittance. 
Received Mar. —, 1929, Special Advisory Committee. 

U. S. Board of Tax Appeals, Div. —, Docket 28450. Ad¬ 
mitted in evidence Oct. 8, 1930. Petitioner’s -. Re¬ 

spondent's Exhibit D. 

72 356 Fourth Avenue, New York. 


Office of the Collector of Internal Revenue, Third Dis¬ 
trict, N. Y. Received Nov. 14, 1928. 

Office of the Collector of Internal Revenue, Third Dis¬ 
trict, New York. Received Nov. 14, 1928. No remittance. 


IT :UNIT. GHS :JJS :ARD. 


November 12th, 1928. 

Collector of Internal Revenue, 

Third District, 

Broadway at 57th Street, 

New York City. 

Dear Sir: 

In compliance with your letter of the 5th inst. addressed 
to Mr. Frederick T. Fleitmann, 356 Fourth Avenue, New 
York, I beg to return herein waiver, in duplicate, covering 
outstanding tax of $42,702.50 for the year 1918, signed by 
me under his general power of attorney, copy of which is 
attached hereto. However, I am mailing duplicate copies 
of the waiver to Mr. Fleitmann in Europe for his signature 
which, after they are returned to me, may be exchanged 
for the present ones, if you so desire. 

Yours very truly, 

FREDERICK T. FLEITMANN, 
BvH. C. NEWMANN, 

Attorney-in-F act. 
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State of _Hfcyjfort:. 
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Ok 
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iTI ABATEMENT OF TAX ASSESSED 

i ) CREDIT AGAINST OUTSTANDING ASSESSMENTS 
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1 i REFUND OF AMOUNTS PAID FOR STAMPS / 
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3. Amount of assessment or etampe purchased ... U J 42,702*50. . 

4. R. juction of Tax Liability requested (Income and Profit* Tax).......... I $. 

5. Amount to bo abated_1..*....... .... . | . 5 . 42, 702*50 
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Collector of Internal Revenue. 
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73 Tax Collection Waiver. 

Form 900, Treasury Department, Internal Revenue Serv¬ 
ice, January, 1928. 

Received Nov. 15, 1929, Subsection D, Files Section, Rec¬ 
ords Division. 

Received No. 1, Nov. 15, 1929. 

(Date:) September 27, 1929. 

It is hereby agreed by and between Frederick |T. Fleit- 
mann, of 356 4th Avenue, New York, N. Y., party of the 
first part, and the Commissioner of Internal ^Revenue, 
party of the second part, that the amount of $^2,702.50, 
representing an assessment of (Kind of tax) Income tax for 
the year 1918 made against tlie said party of tlie first part, 
appearing on the 1924 W. A. March assessment Jist, page 
15, line Spl. 3, for the district of Third, New York, may be 
collected (together with such interest, penalties, or jollier ad¬ 
ditions as are provided for by law) from said jparty of 
the first part by distraint or by proceeding in cofirt begun 
at any time prior to December 31, 1930. ! . 

(Taxpayer:) FRED. T. FLEITMANjN, 

By- . j 

ROBERT H. LUCAS, I 
Commissioner of Internal Revenue, 
By CHAS. W. ANDERSON, 
Collector of Internal Revenue. 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State in yhich the 
corporation is located to sign for the corporation^ in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. J 

U. S. Board of Tax Appeals, Div. —, Docket 28|50. Ad¬ 
mitted in evidence Oct. 8, 1930. Respondent’s Exhibit E. 

(Here follows reproduction of pages 74 and 75.) 

i 

76 1. This case is not a non-compliance ca^e but on 

the contrary is under appeal. The appeal was filed 
on March 5,1924 in compliance with 30 day letter alddressed 
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to the taxpayer under the date of February 7, 1024. At the 
same time an Income and Profits Tax waiver was signed bv 
the taxpayer and tiled with the Commissioner of Internal 
Revenue. Investigation has shown that the waiver attached 
to the brief was overlooked and that all cases pending were 
listed for assessment as of March 1, 1924, regardless of 
whether or not the 30 day limitation had expired. 

2. The taxpayer having appealed the case and tiled a 
waiver, the listing of this additional assessment is only a 
matter of departmental routine and not a result of non- 
compliance on the part of the taxpayer under Section 250 
of the Revenue Act. 

3. The taxpayer in his brief has demonstrated that there 
is no additional tax due from him but on the contrarv is 
entitled to a refund of tax paid in respect of tlie calendar 
vear 1918. A claim for the refund was filed Januarv 22, 
1924 and has not yet been acted upon. 

4. This claim for abatement should therefore be accepted 
pending determination by the Department of the issues 
under appeal. 

(Here follows reproduction of page 77.) 

78 Respondent’s Exhibit II. 

Filed Oct. 8, 1930. 

Docket 28450. 

(40M.) 

IT :CR :G-5. SMC. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

(Stamped:) Nov. 6, 1926. 
(Stamped:) Nov. 5,1926. 

Mr. Frederick T. Fleitmann, 

356 Fourth Avenue, 

New York, New York. 

Sir : 

An examination of your case indicates that the period of 
limitations prescribed by law or as extended by a waiver 
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i 


now on file, will presently expire and bar any additional 
assessment against you for the calendar year(s) 1918 to 
1921, inclusive, unless vou consent to extend further the 
period of limitation. It is desired to give you ah oppor¬ 
tune v to present anv evidence or contentions relative to 
the determination of your correct tax liability, but the 
Bureau will be obliged to protect the interests of jthe Gov¬ 
ernment by notifying you of its final determination of any 
deficiency unless you furnish waivers in proper foijm. 

It is, therefore, suggested that you execute and return to 
this office within ten davs from the date of this lbtter the 


enclosed forms of waiver bv which vou will note Itliat vou 
and your affiliated companies separately agree to an exten¬ 
sion until December 31, 1927, of the statutory period of 
limitations within which additional tax may be assessed 
for the vears mentioned. 

* I 

Respectfully, 

C. R. NASH, j 

Assistant to the Commissioner, 
ByW. CUNGAT&E, 

Chief of Section. 


Enclosures: Waivers. 


79 


Respondent’s Exhibit I. 


Filed Oct. 8, 1930. 

Docket 28450. 

(668M.) | 

IT :CR :A. CCB. 

Treasury Department, Washington. 
Office of Commissioner of Internal Revenub. 


F. T. Fleitmann, 

356 Fourth Avenue, 

New York, N. Y. 

Sir : 


(Stamped:) Feb. 13, 1926. 

I 

I 


An examination of your case indicates that the period of 
limitations prescribed by law or as extended by h waiver 
now on file, will presently expire and bar any additional 
assessment against you for the calendar year(s) 1918 to 
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1921 unless you consent to extend further the period of 
limitation. It is desired to give you an opportunity to pre¬ 
sent any evidence or contentions relative to the determina¬ 
tion of your correct tax liability, but the Bureau will be 
obliged to protect the interests of the Government by noti¬ 
fying you of its tinal determination of any deficiency or by 
making an immediate assessment of such deficiency under 
Section 274(d) of the Revenue Act of 1924 unless you fur¬ 
nish waivers in proper form. 

It is, therefore, suggested that you execute and return to 
this office within five days from the date of this letter the 
enclosed forms of waiver bv which vou will note that vou 
and your affiliated companies separately agree to an exten¬ 
sion until December 31, 192G, of the statutory period of 

limitations within which additional tax may be assessed for 

* 

the vears mentioned. 

Respectfully, 

C. R. NASH, 

Assistant to the Commissioner, 

' By F. R. LEARY, 

• Chief of Section. 

Feb. 18, 1926. (Stamped.) 

Enclosures: Waivers. 

Referred to Washington. 

80 Respondent’s Exhibit J. 

Filed Oct. 27, 1930. 


Docket 28450. 


Income and Profits Tax Waiver. 

356 Fourth Avenue, New York. 

IT :PA-2. LHD-205-App. 

! February 18th, 1924. 

In pursuance of the provisions of subdivision (d) of Sec¬ 
tion 250 of the Revenue Act of 1921, F. T. Fleitmann, of 
New York, New York, and the Commissioner of Internal 
Revenue, hereby consent to a determination, assessment, 
and collection of the amount of income, excess-profits, or 
war-profits taxes due under any return made by or on be¬ 
half of the said taxpayer, for the year 1918, under the 
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Revenue Act of 1921, or under prior income, excess-profits, 
or war-profits tax Acts, or under Section 38 cjf the Act 
entitled “An Act to provide revenue, equalize duties, and 
encourage the industries of the United States, and for other 
purposes”, approved August 5, 1909. This waiver is in 
effect for one year from the date it is signed by the tax¬ 
payer. 

FRED T. FLEITMA^N, 

Tdxpayer, 

By-, 
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Commissioner. 
Respondent’s Exhibit K. 


Filed Oct. 27, 1930. 

Docket 28450. ! 

IT :PA-2. LHD-205-App. | 

(Stamped:) Mailecji. 
(Stamped:) Feb. 7, 1924. 

Air. F. T. Fleitmann, 

356 Fourth Avenue, 

New York, New York. 

Sir: 


An examination of your income tax returns, an^ of your 
books of account and records for the years 1918,11919 and 
1920, discloses an additional tax for the year 191$ amount¬ 
ing to $42,702.50, as shown in the attached statement. 

In accordance with the provisions of Section 2o0 (d) of 
the Revenue Act of 1921, you are granted thirty days 
within which to file an appeal and to show cause 0r reason 
why this tax or deficiency should not be paid. Tfie appeal, 
if filed, must be addressed to the Commissioner of Internal 
Revenue, Washington, D. C., for the specific attention of 
IT :PA-2-LHD-205-App. | 

It appears reasonable and fair, in the event thajt you de¬ 
sire to appeal from the conclusions set forth in tjiis letter 
with respect to the adjustments for the year 1918, to re¬ 
quest that you sign and return the enclosed form df waiver, 
agreeing to an extension of time of one year beyond the 
statutory period of limitation, or the statutory period of 


i 


i 
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limitation as extended by waivers already on file with the 
Bureau, within which additional tax may be assessed. This 
will avoid the necessity of making an immediate assessment 
and afford the Unit sufficient time to proceed in the regular 
manner to the consideration of the merits of your appeal 
or the additional information vou desire to submit. 

Treasury Decision Xo. 3492, setting forth the privilege 
of taxpayers in cases of appeal, is attached for your infor¬ 
mation and guidance. 

Where a taxpayer has been given an opportunity to ap¬ 
peal and has not done so, as set forth above, and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement of the assess¬ 
ment will be entertained. 

This assessment is in addition to all other outstanding 
and unpaid assessments appearing upon the Collector’s 
lists. 

82 Pavment should not be made until a bill is received 

from the Collector of Internal Revenue for vour dis- 

% 

trict, and remittance should then be made to him. 
Respectfully, 

(Signed) ' J. G. BRIGHT, 

Deputy Commissioner . 

Inclosures: Waiver Form, T. D. 3492, Waiver. A. L. 

83 Statement. 


IT :PA-2. LHD-265-App. 


(Stamped:) Mailed. 
(Stamped:) Feb. 7, 1924. 

In re Mr. F. T. Fleitmann, 356 Fourth Ave., New York, N. Y. 


Year. Additional tax. 

1918 . $42,702.50 

1919 . None 

1920 . 


Total . $42,702.50 

The audit as made by the examining officer has been re¬ 
viewed and approved by this office except that the net tax 
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previously assessed is $3,895.67 instead of $15,910.56 as 
shown by the Revenue Agent’s Report. 

(Stamped:) (Signed) J. G. BRIGHT. 

TJ\ dkp-1. 

L. K. 2-4-24. A. L. R., 3. A. M. S. 2-4-24. p 2. 

84 Respondent’s Exhibit “L”. 

356 Fourth Avenue, New York, j 

March 5, 1924. 

Commissioner of Internal Revenue, 

7 

Treasury Department, 

Washington, D. C.: j 

Reference: IT:PA-2-LIID-205 App. i 

Re Proposed additional 1918 Income Tax, $43,702.50. 
Taxpayer: F. T. Fleitmann. 

Address: 356 Fourth Avenue, New York, N. Y. 

Sir : | 

Receipt is acknowledged of your connnunicat|ion of Feb- 
ruarv 7, 1924 wherein an additional tax for tM vear 1918 
amounting to $42,702.50 is proposed. 


■M: 


•* 


In conclusion while there is no intention on taiv part to 1 
evade or avoid payment of any taxes which may be legally 
due I cannot but feel that further consideration should be 
given to the facts herein set forth and I reqjiest a con¬ 
ference with the unit for the purpose of discussing the 
matter in detail and amplifying any points whipli may not 
now appear clear. If the Department upon reconsidera¬ 
tion will not cancel the proposed additional assessment of 
$42,702.50 and allow a refund of $8,550.16, on !account of 
1918 Income Tax paid I must and do hereby enter 
85 an appeal to the Committee on Appeals ijnd Review 
on the issues involved, not for the purpose of de¬ 
ferring payment of any tax due in respect of (he taxable 
year 1918, but in order to secure the benefit olj the privi¬ 
leges granted by Treasury Decision No. 3492. 

Income & Profits Tax Waiver requested ijs attached 
hereto duly signed and dated February 18th, 1024. 

Yours respec.tfullv, 

(Signed) ’ F. T. FLEITMANN. 

5—5656a 
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86 Respondent's Exhibit M. 

Filed Oet. 27, 1930. 
Docket 28450. 


(668M.) 

IT :CR :A. CCB. 

(Stamped:) Mailed. 
(Stamped:) Feb. 13, 1926. 

F. T. Fleitmann, 

356 Fourth Avenue, 

New York, N. Y. 

Sirs : 


An examination of your case indicates that the period 
of limitations prescribed by law or as extended by a waiver 
now on file, will presently expire and bar any additional 
assessment against you for the calendar year(s) 1918 to 
1921 unless you consent to extend further the period of 
limitation. It is desired to give you an opportunity to 
present any evidence or contentions relative to the deter¬ 
mination of your correct tax liability, but the Bureau will 
be obliged to protect the interests of the Government by 
notifying you of its final determination of any deficiency 
or bv making an immediate assessment of such deficiencv 
under Section 274 (d) of the Revenue Act of 1924 unless 
you furnish waivers in proper form. 

It is, therefore, suggested that you execute and return 

to this office within five davs from the date of this letter 

•/ 

the enclosed forms of waiver by which you will note that 
you and your affiliated companies separately agree to an 
extension until December 31, 1926, of the statutory period 


of limitations within which additional tax mav be assessed 


for the vears mentioned. 


Respectfullv, 

C. R. NASH, 

Assistant to the Commissioner, 
(Stamped:) (Signed) By F. R. LEARY, 

Chief of Section . 

Enclosures: Waivers. 


C. C. B., 2/12/26. 
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87 Respondent’s Exhibit N. 

Filed Oct. 27, 1930. 

Docket 28450. j 

ITiUXIT. GHS:JJS:SP. | 

December ICtli, 1927. 

Frederick T. Fleitman, 

356 Kourt li Avenue, | 

New York, New York: 

There are attached hereto tax collection \vaivers in 

triplicate which are self-explanatory. 

It is requested that you kindly sign two copies and for¬ 
ward same to this office, at least, by December ^6th, in the 
enclosed envelope provided for that purpose,! which re¬ 
quires no postage. The remaining copy may lie retained 
for vour records. 

CHARLES W. ANDERSON, 

Collector . 

Ends. 

88 Respondent’s Exhibit 0. 

Filed Oct. 27, 1930. i 

Docket 28450. | 

IT .-UNIT. GHS: JJSiARD. ! 

November 5{h, 1928. 

Frederick T. Fleitman, 

356 Fourth Avenue, 

New York, New York: 

There is attached waiver covering outstanding tax of 
$42,702.50 for the year 1918. Waiver covering tins account, 
which was signed by you, expires on December 31st, 1928. 
Inasmuch as it appears that this account is still pending 
before the United States Board of Tax Appeals it is re¬ 
quested that the enclosed forms be signed and returned to 
this office as soon as possible. 

CHARLES W. ANDERS0N, 

Enc. Collector. 
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Respondent’s Exhibit P. 


Filed Oct. 27, 1930. 
Docket 28450. 


IT AY A TVER :TRAXS :GIIS :JBMCE :LP. 


September 25, 1929. 

Frederick T. Fleitman, 

356 4th Avenue, 

X Y X Y 

There are attached hereto tax collection waivers in 
quadruplicate which are self-explanatory. 

It is requested that you kindly sign three (3) copies and 
forward same to this office, at least by December 1, 1929 in 
the enclosed envelope provided for that purpose, which re~ 
quires no postage. 

CHARLES W. ANDERSON, 

Collector. 

Ends. 


90 Respondent’s Exhibit Q. 

Filed Oct. 27, 1930. 
Docket 28450. 


(Stamped:) Received Consolidated Returns Audit Di¬ 
vision May 6, 1926.-, Asst. Head of Division. 

356 Fourth Avenue, New York. 

: May 3, 1926. 

Commissioner of Internal Revenue, 

Treasury Department, 

Washington, D. C. 

Sir : 

The taxpayer protests the determination of his Income 
Tax for the year 1918 as set forth in letter from the Treas¬ 
ury Department dated April 8, 1926 and signed C. R. Nash, 
Assistant to the Commissioner, By W. L. Heap, Assistant 
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Head of Division, and requests a hearing in the bureau for 
the purpose of amplifying the grounds of protest herein 
set forth. 

(A) The name and address of the taxpayer is:j Frederick 
T. Fleitmann, 356 Fourth Avenue, New York, ]S;ew York. 

(B) The date and symbols of the notice with| respect to 
which a hearing is desired: Date: April 8, 1926 \ Symbols: 

IT-CR :G 9-CCB. [ 

91 (C) The year involved and the amount of tax is 

as follows: Year, 1918; Amount of the jax in dis¬ 
pute, $42,702.50. j 

(D) The findings to which the taxpayer takes exception 
may be briefly stated as follows: 

1. That all dividends received from Fleitmgnn & Co., 
Inc., a corporation, are taxable to him as ordinary divi¬ 
dends and do not represent in part a return of capital. 

2. That in addition to such dividends, his taxable income 
includes: 

(a) 33-1/3% of the income of Fleitmann & Co., | 

Inc., for the period Januarv 1, 1918 to Mayj 

23, 1918 .*." | $41,510.69 

(b) 33-1/3% of the dividends received by Fleit-j 
man & Co., Inc., in respect of the period Janu- j 

ary 1, 1918 to May 23, 1918.! 11,863.50 


$53,374.19 


3. That a loss arising from Stock of the j Lincrusta 
Works “Pallas Inc.” of $35,000.00 is an unallowable de¬ 
duction. 


(E) The grounds upon which the taxpayer relies, in con¬ 
nection with the above exceptions, may be briefly summa¬ 
rized as follows: 

1. That his taxable income for the vear involved cannot 

*' 

be correctly determined until the returns of the Corpora¬ 
tion, Fleitmann & Co. Inc., have been finally audited. 
92 2. That the corporate returns are now pending- 

in the Consolidated Returns Division, anjl it is un¬ 
derstood that a further field examination has been directed. 

3. That such returns show that part of the dividends in¬ 
cluded as taxable income were paid from the profits and 
dividends of the period January 1 to May 23, 1918, which 
have also been included in taxable income. 
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4. That Flcitmann & Co., Inc., was incorporated on May 
24, 1918, and took over the business of the partnership as 
of January 1, 1918, pursuant to the terms of an agreement 
and originallv filed its tax return for the calendar year 
1918, and based its dividends policy during 1918 and 1919, 
on the assumption that the entire profits of the year 1918 
represented earned surplus. 

5. That the stockholders reported such dividends as tax¬ 
able income and raised no contention in regard thereto until 
a field examination disclosed that Flcitmann Co., Inc., was 
not entitled to the benefit of Section .*>30 of the Revenue Act 


of 1918. 

6. That on or about October 27, 1923, the corporation 
filed amended returns pursuant to the field examination, 
except that it further exercised its right to consolidate 

with the Fairmont Manufacturing Company by 

93 virtue of ownership and control of over 97% of the 
outstanding voting stock of this Company. 

7. That the field agents sought a partnership report for 
the period January 1; 1918 to May 23, 1918 and endeavored 
to secure the signature of a partner; but failing in this, in¬ 
cluded 25% of tlie income attributed to this period in the 
taxable income of the taxpayer for the year 1918 without 
making any adjustment in respect of the dividends received 
from Flcitmann & Co., Inc., and treated as declared from 
such profits in the corporate amended returns. 

S. That the partnership of Flcitmann & Company termi¬ 
nated its existence at December 31,1917, and the taxpayer’s 
interest in the corporation, instead of being 33-1/3%, was 
only 30.75% and decreased to 27.47% during the.year 1918, 
nor did he receive any part of these so-called partnership 
profits, either by way of stock, property or cash except in¬ 
sofar as dividends paid by the corporation may be regarded 
as being paid out of such profits. 

9. That Section 330 of the Revenue Act of 1918 is a 

relief section and was not intended to impose a 

94 hardship, and to some extent, double taxation on an 
individual. 

10. That the deduction of $35,000.00 claimed as a loss on 
Stock arose from the fact that the Lincrusta Works 4 ‘ Pallas 
Inc.” was adjudicated a bankrupt on August 9, 1917. 

11. That all efforts of reorganization failed and its assets 
were sold on January 9, 1918. 
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12. That the first ancl final dividend paid froijn the pro¬ 
ceeds of the sale amount to 18% of the outstanding credi¬ 
tors’ claims and was paid on April 30,1918. 

13. That an audit of his return disclosed tha^ this loss 

was not claimed by him and was thereupon allowed by the 
Department, reference IT:PA:2 LLC-202-C and jCertificate 
of Overassessment #212118 dated June 26, 1922 for $12,- 
014.89 issued and paid. j 

Please advise date and time selected for hearing in due 
course. 

FRED. T. FLEITMANN. 

l 

State of New York, 

7 i 

County of New York, ss: 

Subscribed and sworn to before me this 5th dqy of May, 
1926. 

(Signed) ANGELA McMANtJS, 

Notary Public. 

Notary Public, Bronx County. Bronx County’s Cl’k’s 
No. 24. Reg’s No. 2800. Certificate filed in New York 
County. N. Y. Co. Cl’k’s No. 2, Reg’s No. 8031.! Commis¬ 
sion expires March 30th, 1928. (Seal.) ! 

95 Respondent’s Exhibit R. 

Filed Oct. 27, 1930. 

* l 

i 

Docket 28450. j 

Patterson, Tcele and Dennis, Accountants and j Auditors. 

i 

| 

Arthur W. Tcele, C. P. A.; John Whitmore, F. R.j Carnegie 
Steele, C. A.; James Willing, C. A.; William H. jStumpfel, 
Stanley G. H. Fitch, C. P. A.; Edward H. Moerjan, David 
Leslie Milne, C. A.; R. Kemp Slaughter, Harold B. Hart, 
C. P. A. | 

New York: 120 Broadway; Boston: 1 Federal Street; Balti¬ 
more: Citizens Nat’l Bank Bldg.; Washington! 815 15th 
Street N. W. 
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Cable Address: “Dignus.” 

815 15th Street N. W., 
Washington, D. C., May 6, 1926. 

Mr. C. R. Nash, 

Assistant to the Commissioner, 

Treasury Department, 

Washington, D. C. 

Dear Str: 

Frederick T. Fleitmann, William M. Fleitmann, Herman C. 
Fleitmann, 356 Fourth Ave., New York, N. Y. IT:CR:G- 
9-CCB. 

I hand you herewith letters of protest in the above cases. 
Yours very trulv, 

R, KEMP SLAUGHTER. 

RKS:GSF. 

(Stamped:) Received Consolidated Returns Audit Di¬ 
vision May 6, 1926.-, Head of Division. 

Received Consolidated Returns Audit Division May 6, 

1926.-, Asst. Head of Division. 

(Stamped:) May 6, 1926, Audit 8. 

96 Respondent’s Exhibit S. 

Filed Oct. 27, 1930. 

Docket 28450. 

(Stamped:) 1926, Nov. 3, A. M. 9:19. 

(Stamped:) Distribution Center, Con. Ret. Division, Nov. 
3, 1926. 

Patterson, Teele and Dennis, Accountants and Auditors. 

Arthur W. Teele, C. P. A.: John Whitmore, F. R. Carnegie 
Steele, C. A.: James Willing, C. A.; William IT. Stump- 
fel, Stanley G. H. Fitch, C. P. A.; Edward H. Moeran, 
David Leslie Milne, C. A.; R. Kemp Slaughter, Harold 
B. Hart, C. P. A. 

New York: 120 Broadway; Boston: 1 Federal Street; 
Baltimore: Citizens Nat’l Bank Bldg.; Washington, 
815 15th Street N. W\ 
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Cable Address: “Dignus’ . 

° i 

815 15th Street N.j W., 

Washington, D. C., November 2, 1926. 

Mr. C. R. Nash, J 

Assistant to the Commissioner, 

Treasury Department, 

Washington, D. C. | 

Attention Mi*. W. L. Heap, Asst. Head of Division. Re 
Frederick T. Fleitmann, 356 Fourth Avenue, New York, 
N. Y. IT:CR:G-9-CCB. 

Dear Sir: 

Reference is made to your letter of April 1926 ad¬ 
dressed to the above-named taxpayer wherein action was 
taken on a claim for abatement in the amount of $42,702.50, 
filed March 2, 1924 against a proposed assessment for the 
taxable year 1918. In accordance with the suggestion con¬ 
tained in your letter of April 8th, a protest was [filed under 
date of May 3, 1926 and specific request was rhadc for a 
hearing for the purpose of discussing in detail the issues 
presented in the protest. No action whateveij has been 
taken on the request for conference and no further com¬ 
munication with respect to the tax liability of [Mr. Fleit¬ 
mann for the year 1918 has been received by thcf taxpayer. 
But under date of October 25, 1926 the chief field deputy in 
the office of the Collector of Internal Revenue served notice 
on Mr. Fleitmann of a warrant for distraint forjthe collec¬ 
tion of the deficiency of $42,702.50. This deficicjncy was a 
jeopardy assessment made in March 1924 because a waiver 
had not been filed, and the Collector is undoubtedly en¬ 
deavoring to clear his record by threatiening dis- 
97 traint. It is believed that the matter ca(i be more 
properly disposed of by granting this taxpayer a 
conference at an earlv date so that an overassesjsment cer- 
tificate might be promptly issued. Will you kindly ar¬ 
range for this. In the meantime I have suggested that a 
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Collection waiver be filed by the Taxpayer with the Col¬ 
lector to satisfy his requirements for the time being. 

Yours verv truly, 

R KEMP SLAUGHTER, 

R. KEMP SLAUGHTER, 
Attorney-in-fact for and on Be¬ 
half of Frederick T. Fleitmann. 

RKS :GSF. 

You have since been furnished with a copy of the protest 
of Mav 3rd. 

9S Under date of December 18, 1925, the Commis¬ 
sioner of Internal Revenue by I. T. U. Order No. 83 
to the Heads of Divisions, Chiefs of Sections, Supervising 
Agents and Agents in Charge of Field Divisions and Others 
Concerned directed among other things: 

99 Respondent’s Exhibit “X”. 

4 ‘Any waiver received from a taxpayer shall be referred 
to the head of division in which the case is under considera¬ 
tion, who will determine whether it is acceptable. If a 
division in which the waiver is received does not have the 
return for the taxable year covered by the waiver, it shall 
be forwarded to the office of the Head of Records Division.’’ 

100 Respondent’s Exhibit Y. 

Filed Oct. 28, 1930. 

Docket 28450. 

A. & C. Mimeograph Coll. No. 3459. 

Treasury Department, Washington, D. C. 

Office of Commissioner of Internal Revenue. 
Collection Waivers. 


August 20, 1926. 

Collectors of Internal Revenue: 

The attention of Collectors is invited to the following 
quotations from the Revenue Act of 1926: 

Section 278 (d). 

“Where the assessment of any income, excess-profits, or 
war-profits tax imposed by this title or by prior Act of 
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Congress has been made (whether before or after! the enact- 
ment of this Act) within the statutory period of [limitation 
properly applicable tlier-to, such tax may be collected by 
distraint or by a proceeding- in court (begun 'before or 
after the enactment of this Act), but only if begun (1) 
within six years after the assessment of the tax, o\' (2) prior 
to tlie expiration of any period for collection agreed upon 
in writing by the Commissioner and the taxpayer.” 

Section 311 (b). [ 

i ‘Where the assessment of any tax imposed by this title 
or of any estate or gift tax imposed by prior Act of Con¬ 
gress has been made (whether before or after the enactment 
of this Act) within the statutory period of limitation prop¬ 
erly applicable thereto, such tax may be collected by dis¬ 
traint or by a proceeding in court (begun before of' after the 
enactment of this Act), but only if begun (1) ivithin six 
years after the assessment of the tax, or (2) in writing by 
tlie Commissioner and the executor.” 

I 

Section 1109 (a) (3). 

“Where the assessment of any tax imposed b}' this Act 
or by prior Act of Congress lias been made (whether before 
or after the enactment of this Act) within the statutory 
period of limitation properly applicable thereto, such tax 
may be collected by distraint or by a proceeding in court 
(begun before or after the enactment of this Act), but only 
if begun (A) within six year- after the assessment 
101 of the tax, or (B) prior to the expiration of any 
period for collection agreed upon in writing by the 
Commissioner and the taxpayer.” 


It will be seen from the foregoing provisions of the stat¬ 
ute, that where an assessment of any class of tax has been 
made whether before or after the enactment of the Revenue 
Act of 1926, such tax may be collected by distraint or a pro¬ 


ceeding in court onlv if begun within six vearsi after the 
assessment of the tax, or prior to the expiration of any 


period agreed upon in writing by the Commissioner and the 
taxpayer, or, in the case of estate or gift tax, the executor. 
A distraint is begun within the meaning of the statjute, in the 




76 


FREDERICK T. FLEITMANN VS. 


case of personal property, on the date on which the levy 
upon such property is made, and, in the case of real prop¬ 
erty, on the date on which notice of the time and place of 
sale is given to the person whose estate it is proposed to 
sell. 

Attached hereto is a form of collection waiver which 
may be used in conhection with any class of outstanding 
assessments. Collectors should mimeograph a quantity of 
this form of waiver sufficient for their needs. This form 


should be used exclusively for the purpose of waiving the 
six-year period of limitation upon collection of a tax after 
assessment, and when used, extreme care should be exer¬ 
cised to see that the correct amount of the outstanding as¬ 
sessment, or assessments, and the correct assessment list 
references are shown in the blank spaces provided for in the 
waiver form. 


It will be noted that the law requires that the waivers 
should be signed by the Commissioner and the taxpayer, 
or, in the case of estate or gift tax, the executor. In order 
to obviate the necessity of sending collection waivers to 
Washington for the signature of the Commissioner, author¬ 
ity is hereby delegated to Collectors of Internal Revenue to 
sign such waivers in the name of the Commissioner as fol¬ 
lows : 


D. H. BLAIR, 

Commissioner of Internal Revenue, 
Bv-, 

Collector of Internal Revenue. 


The name of the Commissioner should not be typed or 
written on the waiver form prior to its execution by the 
taxpayer. 

All collection waivers should be executed in duplicate. 
The original copy should be carefully preserved in a special 
tile established in the office of the Collector for that purpose, 
and the duplicate, or carbon copy, should be mailed to the 
Commissioner of Internal Revenue, Washington, D. C., at¬ 
tention Records Division, Income Tax Unit. 

Since the sections of the law quoted above make refer¬ 
ence to an agreement in writing between the taxpayer and 
the Commissioner with respect to the waiving of the 
102 period of limitation for the collection of the tax, all 
collection waivers which have already been secured 
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since enactment of the Revenue Act of 1926 Should be 
signed bv the Collector for the Commissioner in tike manner 
outlined above. 

Manv of the waivers which were executed in Accordance 
with A & C Mimeograph No. 3341 remain in effectjonly until 
December 31, 1926. This period may be extended by an 
agreement in writing bv the Commissioner and the tax- 
payer on the revised form attached hereto. If, however, in 
such cases an extension waiver is not secured fropi the tax¬ 
payer, proper steps should be taken to protect thi interests 
of the Government prior to the expiration of tlije original 
waivers. 

Collectors should exercise extreme care with a view to 
preventing the running of the six-year statute in connection 
with the collection of all classes of taxes outstanding on the 
records of their respective offices. 

Correspondence in connection with the procedure out¬ 
lined herein should refer to the number of this mimeograph 
and to the svmbols A & C: Col. 

C. R. NASH, 

i J 

Acting Commissioner. 

Enc. 

103 Respondent’s Exhibit “Z’\ 

IT-Mimeograph Coll. No. 3606, R. A. No. 445. j 
Treasury Department, Washington, D. 0* 

Office of Commissioner of Internal Revenue. 

Income Tax Assessment and Collection Waivers. 

February ^8, 1928. 

Collectors of Internal Revenue, 

Internal Revenue Agents in Charge, 
and Others Concerned: 

# # * # # • s • 

Assessment Waivers. 

Internal Revenue Agents in Charge will bd held re¬ 
sponsible for procuring assessment waivers iri all cases 
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referred to tlie field — for investigation where such action is 
necessary for the protection of the Government’s inter¬ 
ests. 

Each such waiver secured from a taxpayer consenting to 
a later assessment of tax should be stamped with the date 
of its receipt and promptly signed on behalf of the Com¬ 
missioner by the Internal Revenue Agent in Charge under 
his delegated authority. It is extremely important that 
this instruction with respect to the affixing of the Commis¬ 
sioner’s signature to the waiver be strictly complied with 
in order to meet the requirements of Section 278 (c) of the 
Revenue Act of 1926 and obviate the possibility of the 
waiver being withdrawn before its acceptance with the 
resultant loss of revenue due to the running of the statute 


of limitations. 

The name of the Commissioner should be typed and that 
of the Internal Revenue Agent in Charge should be written 
in ink in the following form: 

D. H. BLAIR, 

Commissioner of Internal Revenue. 
By-, 

Internal Revenue Agent in Charge. 


In no case should the Commissioner’s name be typed on 
the waiver prior to its execution by the taxpayer. 

In cases where waivers covering years for which 
104 returns are in the field have been accepted by the 
Agent in Charge on behalf of the Commissioner, 
they should be forwarded to the Commissioner, attention 
of IT:R, with the Revenue Agent’s report. 

It is essential that all revenue agent’s reports shall be 
forwarded at a sufficiently early date so that they will be 
received in Washington 45 days before the statute of limi¬ 
tations expires. This same procedure must be followed 
where a waiver is involved to insure the case being re¬ 
ceived in the Bureau 45 days prior to expiration of the 
waiver. Any exception must be called to attention of 
Bureau bv wire if necessarv. 

Where a taxpayer advises that a waiver has been previ¬ 
ously furnished and there is no advice from the Bureau to 
this effect or any record in the office of the field division of 
such waiver, there should be no objection on the part of the 
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taxpayer to furnishing a duplicate waiver and this should 
be requested in such cases. 

* * * * # # j # 

Attached hereto is a form of collection waiver wjhich may 
be used in connection with any class of outstanding assess¬ 
ments. Collectors should mimeograph a quantity of this 
form of waiver sufficient for their needs. This form should 


be used exclusively for the purpose of waiving th<f six-year 
period of limitation upon collection of a tax aftSr assess¬ 
ment, and when used, extreme care should be exercised to 
see that the correct name of the taxpayer and the correct 
amount of the outstanding assessment, or assessments, and 
the correct assessment list references are shown in the 
blank spaces provided for in the waiver form. 

It will be noted that the law requires that the| waivers 
shall be signed by the Commissioner and the taxpayer. In 
order to obviate the necessity of sending collectioi| waivers 
to Washington for the signature of the Commissijoner, au¬ 
thority has been delegated to Collectors of Internal Reve¬ 
nue to sign such waivers in the name of the Commissioner 
as follows: 

D. H. BLAIR, 

Commissioner of Internal Revenue, 

By-, | 

Collector of Internal Revenue. 


The name of the Commissioner should not be jtyped or 
written on the waiver form prior to its oxocutiojn by the 
taxpayer. 

All collection waivers should be executed in duplicate. 
The original copy should be carefully preserved in 'a special 
hie established in the office of the Collector for that pur¬ 
pose, and the duplicate, or carbon copy should be mailed to 
the Commissioner of Internal Revenue, Washington, 
105 D. C., attention Records Division, Income Tax Unit. 

All waivers of limitations upon the collection of 
taxes should be signed immediately upon their receipt in 
the Bureau, or in the offices of collectors of internal reve- 
nue. Delay in signing may result in loss of revenue through 
the running of the statute of limitations before the ac¬ 
ceptance of the waiver. 
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Special Points to be Observed with Respect to Both 
Assessment and Collection Waivers. 

Before approving waivers on behalf of the Commis¬ 
sioner, every effort should be made to see that they are in 
proper form. The form of waivers prepared by the Bureau 
were the result of a careful study of the factors to be con¬ 
sidered in preserving the equities of both the Government 
and the taxpayer. In the interest of a uniform adminis¬ 
trative procedure waivers should be accepted only in the 
form prepared by the Bureau. Collectors of Internal Reve¬ 
nue and Internal Revenue Agents in Charge, especially, 
should be careful to observe the rule that they have au¬ 
thority to sign waivers in the Commissioner’s name only 
in the form outlined herein. 

* # * # # * # 

: C. R, NASH, 

Acting Commissioner. 

106 Respondent’s Exhibit A A. 

Filed Oct. 28, 1930. 

Docket 28450. 

A. & C. Mimeograph Coll. No. 3609. 

Treasury Department, Washington, D. C. 

Office of Commissioner of Internal Revenue. 

Responsibility for Securing Tax Collection Waivers. 

March 6, 1928. 

Collectors of Internal Revenue: 

With respect to the securing of collection waivers, it has 
been found that the responsibility for this important duty 
is in certain Collectors’ offices divided among two or more 
employees. 

It has also been found that in certain cases employees in 
the Income Tax Divisions of Collectors’ offices are charged 
with the duty of securing tax collection waivers in connec¬ 
tion with all assessments not covered bv warrants for dis- 

w 

traint. In connection with those cases covered by warrants 
for distraint, the Chief of the Field Division is charged 
with the responsibility of securing tax collection waivers 
before the running of the Statute of Limitations. 
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m one em- 
Collector. 


In view of the vital importance of protecting !tax assess¬ 
ments against the running of the Statute of ijimitations, 
the Bureau is of the opinion that the responsibility for the 
securing of such waivers should be centralized 
ployee who shall be answerable direct to the 
The Collector should confer upon the employed whom he 
designates for this duty the necessary authority! to require 
that waivers be secured in advance of the rumjing of the 
Statute of Limitations. If for any reason it appears that 
it will be difficult or impossible to secure a Waiver, the 
designated employee should make his report direct to the 
Collector in ample time for the Collector to take jthe matter 
up with the Bureau with a view to securing adyice in the 
premises. 

The employee designated for the purpose of securing tax 
collection waivers should provide himself with all the neces¬ 
sary records in order that he may determine wh0n waivers 
must be renewed and when the Statute will run pn the out¬ 
standing assessments. These records should be ipaintained 
on 3 x 5 cards arranged in alphabetical order !by assess¬ 
ment years. A special file for all tax collection waivers 
should be maintained by the designated employeee under 
the direct supervision of the Collector. 

107 Correspondence in regard to the procedure out¬ 
lined herein should refer to the number of this 

mimeograph and to the symbols A&C:Col. 

D. H. BLAIR, 
Commissioner . 

108 Respondent’s Exhibit JBB. 

Filed Oct. 28, 1930. j 

Docket 28450. i 

December is, 1929. 

Memo, for Mr. Burnet, 

Deputy Commissioner, 

Head Income Tax Unit: 

Re Signing of Waivers. ! 

You are hereby authorized and requested to perform all 
administrative acts necessary to the carrying ijito imme- 


6—5656a 
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diate effect of the following specific recommendations re¬ 
lating to the signing* of assessment and collection waivers: 

(1) That individual authorization to Collectors and 
Agents in Charge to sign collection waivers and assess- 
ment waivers be innhediately executed in duplicate origi¬ 
nal bv the Commissioner of Internal Revenue. That said 
* 

individual authorization to Collectors of Internal Revenue 
read as follows: 


“Until further notice and so long as you hold your pres¬ 
ent office as Collector of Internal Revenue, vou are lierebv 
authorized to sign my name to all assessment and or col¬ 
lection waivers which have been or may hereafter be sub- 

m> 

mitted in connection with assessments and/or collections 
for anv taxable vear. In each case, however, vour initials 

ft ft 7 7 m, 

should appear immediately under the signature, together 
with the date of such signing. This authorization as of this 
date supersedes any and all previous authorizations to sign 
the name of the Commissioner of Internal Revenue to 
waivers in connection with assessments and/or collections 
for all taxable years. 

“As Commissioner of Internal Revenue, I hereby affirm, 
ratify and adopt, as my own act and deed, all your prior 
actions in signing the name of the Commissioner of In¬ 
ternal Revenue to assessment and/or collection waivers 
under authority of A&C Mimeograph, Coll. No. 3459, dated 
August 20, 1020, and IT-Mimeograph, Coll. No. 3006, R. 
A. No. 445, dated February 28, 1928, as amended by IT- 
Mimeograph, Coll. No. 3741, R. A. No. 510, dated June 1, 
1929. 


“It is further requested that in signing my name to any 
waiver the date upon which you affix my signature be placed 
alongside of vour own initials. 

109 “This authorization is executed in duplicate orig¬ 
inal. In the lower left-hand corner of one original 
please write the Commissioner’s name in the same manner 
in which vou affix it to waivers and then sign vour full 
name, your regular business signature, your initials and the 
date thereof and retiirn the same to this office. Please re¬ 
tain the other original in your office as a part of the per¬ 
manent files thereof. These documents are the evidence of 
your authority in the matter. 

(Signed) 


ROBERT H. LUCAS.” 
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(2) That the individual authorizations toj Revenue 
Agents in Charge read substantially as follows: j 

“Until further notice and so long as you hold vour pres¬ 
ent office in the Bureau of Internal Revenue a|s Internal 
Revenue — in Charge, you are hereby authorized to sign my 
name to all assessment waivers which have been or may 
hereafter be submitted in connection with assessments for 
any taxable year. In each case, however, yojnr initials 
should appear immediately under the signatunj, together 
with the date of such signing. This authorization as of this 
date supersedes any and all previous authorizations to sign 
the name of the Commissioner of Internal Revenue to 
waivers in connection with assessments for dll taxable 
vears. 

V 

“As Commissioner of Internal Revenue, I hereby affirm, 
ratify and adopt, as my own act and deed, all your prior 
actions in signing the name of the Commissionej' of Inter¬ 
nal Revenue to assessment waivers under authority of 
IT-Mimeograph, R. A. No. 388, dated November 4, 1020, 
and IT-Mimeograph, R. A. No. 445, dated February 28, 
11)28, as amended by IT-Mimeograph, R. A. No. 510, dated 
dune 1, 1929. | 

“It is further requested that in signing my n^me to any 
waiver the date upon which you affix my signature^ be placed 
alongside of your own initials. 

“This authorization is executed in duplicate original. In 
the lower left-hand corner of one original pleasd write the 

*~ 7 a . j . 

Commissioner’s name in the same manner in which vou 
affix it to waivers and then sign your full ijame, your 
110 regular business signature, your initials arjd the date 
thereof and return the same to this offic^- Please 
retain the other original in your office as a part <j>f the per¬ 
manent files thereof. These documents are the evidence of 
your authority in the matter. 

(Signed) 


ROBERT H. LUCAS.” 


(3) That in the lower left ha-d corner of all authoriza¬ 
tions, the party to whom the authority is delegated sign his 
(or her) full name, regular business signature, initials and 
date. 

(4) That all such authorizations so executed apd counter¬ 
signed, including such authorizations for officerf; and em¬ 
ployees in Washington, be returned to the Comn^issioner’s 
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office, whore tlie same shall be filed for future reference and 
availability for anv cause. 

(5) That all waivers received by mail in Washington on 
or after December 26, 1929, be intercepted in the mailing 
receipt rooms of the Income Tax Unit by some designated 
person or persons and there taken direct to the proper 
authorized individual for signature. 

(6) That instructions be issued to the Bureau Units in 

Washington, the Collector's offices, and the offices of the 

Agents in Charge, that where forms for a specific year are 

not available and it is considered desirable or necessary to 

•• 

send out a. waiver for signature, the complete waiver form 
should be typed and careful attention should be devoted to 
the necessity for the dates being clear with no erasures or 
alterations on the face of the form. 

(Signed) ROBERT II. LUCAS, 

Com missioner. 

Ill Respondent's Exhibit CC. 

Filed Oct. 28, 1930. 

Docket 28450. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to A&C:Col. 

Personal. Duplicate copy. 

December 21, 1929. 

Hon. Charles W. Anderson, 

Collector of Internal Revenue, 

250 W. 57 St., New York, N. Y. 

My Dear Mr. Anderson : 

Until further notice and so long as you hold your pres-> 
net office as Collector of Internal Revenue, vou are herebv 
authorized to sign my name to all assessment and/or coL 
lection waivers which have been or mav hereafter be sub- 
mitted in connection with assessments and/or collections 
for any taxable year. In each case, however, your initials 
should appear immediately under the signature, together 
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with the date of such signing. This authorization as of 
this date supersedes any and all previous authorization to 
sign the name of the Commissioner of Internal Rjevenue to 
waivers in connection with assessments and/or collections 
for all taxable years. 

As Commissioner of Internal Revenue, I hereby affirm, 
ratify and adopt, as my own act and deed, all your prior 
actions in signing the name of the Commissioner of In¬ 
ternal Revenue to assessment and/or collection waivers 
under authority of A&C Mimeograph, Coll. No. 3^59, dated 
August 20, 192*6, and IT-Mimcograph, Coll. No. 3606, R. A. 
No. 445 dated February 28, 1928, as amended by IT- 
Mimeograph, Coll. No. 3741, R. A. No. 510, date: 

1929. 

It is further requested that in signing my nar 
waiver the date upon which you affix my signature be 
placed alongside of your own initials. 

This authorization is executed in duplicate original. In 
the lower left-hand corner of one original please jwrite the 
Commissioner’s name in the same manner in \yhich you 
affix it to waivers and then sign your full name, yjour regu¬ 
lar business signature, your initials and the date thereof and 
return the same to this office. Please retain jhe other 
original in your office as a part of the permanent hies 
thereof. These documents are the evidence of iyour au- 
thoritv in the matter. 

Sincerely vours. 


d June 1, 
ic to anv 


(Signed) ROBERT H. l|UCAS. 

(Signed) ROBERT H. LUCAS, C. W. A. 

12/27/29. | 

CHARLES W. ANDERSON. 

SfRr. 


112 Respondent’s Exhibit DD. | 

Filed Oct. 28, 1930. j 

Docket 28450. i 

i 

(Stamped:) Received Consolidated Returns Aifdit Divi¬ 
sion Nov. 30, 1926.-, Asst. Head of Division. 

(Stamped:) Received Dec. 1, 1926, Audit G. 
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Cable Address: “Fleitmann, New York”. 

Codes Used: (A. B. C., 4th & 5th Editions, Licber's.) 

IT :CR :G-5. SMC. 

Fleitmann Co., Inc., 356 Fourth Avenue, New York. 

Commissioner of Internal Revenue, 

Washington, D. C. 

Dear Sir: 

Referring to vour letter of the 5th inst. and ours of the 
9th inst. we beg to enclose herein: Waiver signed bv Mr. 
Frederick T. Fleitmann for the calendar years 1918 to 1921, 
inclusive. 

We wrote vou this morning and forwarded to vou the 
waiver signed bv Air. Wm. M. Fleitmann for the calendar 

V- • 

years 1918 to 1921 inclusive. 

* 

Yours verv trulv, 

FLEITMANN & CO., INC. 
(Name not decipherable.) 

113 United States Board of Tax Appeals. Filed Mar. 

29, 1932. 

United States Board of Tax Appeals. 

Docket No. 28450. 

Frederick T. Fleitmann, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Prcccipe for Record. 

(Filed-,-.) 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Appeals 
of the District of Columbia, with reference to petition for 
review heretofore filed by the petitioner in the above cause, 
a transcript of record in the above cause, prepared and 
transmitted as required by law and by the rules of said 
Court, and to include in said transcript of record the fol¬ 
lowing documents or certified copies thereof, to-wit: 

(1) The docket entry of all proceedings before the United 
States Board of Tax Appeals. 
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(2) Pleadings before the Board of Tax Appeals as 
follows: j 

(a) Amended Petition. 

(b) Amended answer to amended petition. Otnit Exhi¬ 
bits 1, 2, 3, 4 and 5. Insert statement that thev are the 
same as Respondent’s Exhibits A, B, C, D apd E, re¬ 
spectively. 

114 (3) The findings of fact and opinion of the Board 

of Tax Appeals. 

(4) Stipulation of Tax Liability. j 

(5) The decision of the Board. i 

(6) Stipulation for review by the United Stajes Court 
of Appeals of the District of Columbia. 

(7) The petition for review. 

(8) The statement of evidence with the following Ex¬ 
hibits:—Respondent’s A, B, C, D, E, G, H, I, J, jK, L (In¬ 
clude only introductory portion, 1st Paragraph, la^t 2 Para¬ 
graphs and signature), M, N, 0, P, Q, R. S, X (iiasert fol¬ 
lowing statement: Under date of December 18, 1925, the 
Commissioner of Internal Revenue by I. T. U. Orcjer No. 83 
to the Heads of Divisions, Chiefs of Sections, Supervising 
Agents and Agents in Charge of Field Divisions aijid Others 
Concerned directed among other things: Paragraph XX of 
Exhibit X), Y (omit waiver form), Z (Introductory portion, 
page 2 beginning with subdivision on Assessment Waivers, 
page 4 ending with first line and a half on page 5| and sig¬ 
nature), A A, BB, CC, and DD. (In all cases omit certifica¬ 
tions.) 

(9) This Praecipe. 

HOWE P. C0CHR4N. 

HOWE P. C0CHR4N, 
Attorney for Petitioner , 920 Potomdc Elec¬ 
tric Power Company Building, Washing¬ 
ton, D. C. 

* 

Service of a copy of the foregoing is hereby acknowl¬ 
edged this 29th day of March, 1932. 

C. M. CHAREST, | 

General Counsel, Bureau of Internal Reveniie, 

Attorney for Respondent. 

The privilege of filing a counter prsecipe is hereby waived. 

C. M. CHAREST. 
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115 Docket No. 2S450. 

Frederick T. Fleitmann, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. I). Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 114, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimonv whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 12th day of 
April A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

116 United States Board of Tax Appeals. 

Docket No. 28450. 


Frederick T. Fleitmann, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is ordered 
that the time for preparation of the evidence and trans¬ 
mission and delivery of the record snr petition for review 
of the above entitled proceeding in the Court of Appeals 
for the District of Columbia, be and it is hereby extended 
to March 26, 1932. 

(Signed) i LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Jan. 19, 1932. 
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A true copy. Teste: j 

[Seal U. S. Board of Tax Appeals.] ! 

B. D. GAMBjLE, 

Clerk U . S. Board of Tax appeals. 
117 United States Board of Tax Appeals*. 

Docket No. 28450. j 

Frederick T. Fleitmann, Petitioner, ; 

vs. 

i 

I 

Commissioner of Internal Revenue, Respondent. 

Order Eidare/ine/ Time. 

On motion of counsel for the petitioner, it is ordered 
that the time for preparation of the evidence and trans¬ 
mission and delivery of the record svr petition for review 
of the above entitled proceeding in the Court of Appeals 
for the District of Columbia, be and it is hereby extended 
to April 15, 1932. ! 

(Signed) LOGAN MORRIS, 

Jj Member. 

Dated Washington, D. C., March 17, 1932. j 

1 

i 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

I 

Clerk U . S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5656. 
Frederick T. Fleitmann, appellant, vs. David Butnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Apr. 13, 1932. Henry W. Hodges, 
Clerk. 


(2014) 
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Court of Appeals; of ttje ©(strict of Columbia 


Frederick T. Fleitmann, \ 

Petitioner, I j 

against ( 

\ No. 5656. 

David Burnet, Commissioner of ( 

Internal Revenue, \ 

Respondent. 


BRIEF FOR PETITIONER. 

Statement of the Case. 

The petitioner seeks in this Court review of a deci¬ 
sion of the United States Board of Tax Appealsj entered 
June 3, 1931, determining a deficiency in his inqome tax 
for the year 1918 in the amount of $20,049.90 (|R. 31).* 
The findings and opinion of the Board of Tax jAppeals 
promulgated April 20, 1931 (R. 21), are reported in 22 
B. T. A. 1223. | 

The case is brought to this Court by a petitioh for re¬ 
view filed November 27, 1931 (R. 33-38), pursuant to Sec¬ 
tions 1001, 1002 and 1003 of the Revenue Act! of 1926 
(44 Stat. 109-110), as amended by Section 603 of the 
Revenue Act of 1928 (45 Stat. 873), and a stipulation as 
to venue (R. 32-33). ! 

* This case, No. 5656, and Cases Nos. 5655 and 5657, werp tried to¬ 
gether and will be argued together. In the citations of the record in this 
brief, “R” refers to the record in this case, “R.1” to that in No. 5655, 
and “R.2” to that in No. 5657. By virtue of stipulations made at the hear¬ 
ing, the evidence in each case may, so far as applicable, be regarded as 
evidence in the other two (R. 42; R.i 26; R.2 43). 
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An additional tax in the amount of $42,702.50 was 
assessed on March 8,1924, and on March 21,1924, a claim 
for abatement of the entire amount was filed (R. 21, 22, 
39, 40, 59). The Commissioner of Internal Revenue, here¬ 
inafter called the Commissioner, made a determination 
upon the claim for abatement allowing it in part and dis¬ 
allowing it in part, and notified the petitioner of his de¬ 
termination in a deficiency letter (R. 11-12, 23) which 
was mailed on March 14, 1927 (R. 39). The petitioner 
thereupon instituted this proceeding in the Board of Tax 
Appeals to contest the correctness of the determination 
of deficiency (R. 4-11). 

The only question presented to this Court is whether 
the statute of limitations barred the collection of the 
deficiency. 

The return was filed on March 13, 1919 (R. 39) and 
therefore the period of limitation upon collection of the 
deficiency expired on March 13, 1924, unless it was ex¬ 
tended by waivers (Revenue Act of 1921, §250 (d)). 

The respondent relies upon the following waivers: 

(1) Assessment and collection waiver dated February 
18, 1924, expiring February 18, 1925, not signed by or on 
behalf of the Commission (R. 21-22, 62-63). 

(2) Assessment waiver dated February 18, 1926, ex¬ 
piring December 31, 1926, signed with the name of the 
Commissioner by a Miss Mead (R. 39, 42) as follows: 
“D. H. Blair, Commissioner, H. B. R.” (R. 22, 54-55). 

(3) Assessment waiver dated November 18, 1926, 
expiring December 31, 1927, signed with the name of the 
Commissioner by a Miss Van Amburg (R. 39, 42) as fol¬ 
lows: “D. H. Blair, Commissioner, H. B. R.” (R. 22, 
55-56). 
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(4) Collection waiver dated December 15, J.927, ex¬ 
piring December 31, 1928, signed with the nanie of the 
Commissioner by a Mr. Shea (R. 39, 49) as follows: “D. 
H. Blair, Commissioner of Internal Revenue, by Chas. W. 
Anderson, Collector of Internal Revenue, Third District 
of New York” (R. 23, 56). 

(5) Collection waiver dated October 17, 19^8, expir¬ 
ing December 31, 1929, signed with the name of the Com¬ 
missioner by Mr. Shea (R. 39-40, 49) in the sam^ manner 
as the preceding waiver (R. 23, 57). 

(6) Collection waiver dated September 27, {L929, ex¬ 
piring December 31, 1930, signed with the nante of the 
Commissioner by a Mr. O’Brien (R. 40, 49) as follows: 
“Robert H. Lucas, Commissioner of Internal Revenue, 
by Chas. W. Anderson, Collector of Internal Revenue” 
(R, 23, 59). 

The respective Commissioners whose nances were 
signed to these waivers could not testify that they had 
ever seen any of them before the trial (R. 40, 41, 42). 
There is no direct testimony with respect to the cir¬ 
cumstances attending the actual signing of any; of these 
waivers. The evidence relied upon by the respondent 
to show these circumstances is entirely evidence of 
custom. 

Miss Mead and Miss Van Amburg, who respectively 
signed the Commissioner’s name to the waiver^ of Feb¬ 
ruary 18, 1926, and November 18, 1926, were secretaries 
to Henry B. Robinson (R. 50; R. 2 34, 40) whosp initials 
appear on the waivers (R. 47, 55, 56; R. 2 33, o4). Mr. 
Robinson was head of a division of the Bureau of Inter¬ 
nal Revenue and the waivers were signed in hisl division 
(R. 22; R. 2 33). 
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At the times when these waivers vrere signed, there 
was in force an order of the Commissioner which was in 
part as follows: 

“Any waiver received from a taxpayer shall he 
referred to the head of division in which the case 
is under consideration, who will determine whether 
it is acceptable” (R. 22, 74). 

Mr. Robinson had written authority from the Commis¬ 
sioner as follows: 

“Until further notice, you are hereby author¬ 
ized to sign my name to all waivers which have 
been or may hereafter be submitted in connection 
with assessments for 1922 and prior years. In 
each case, however, your initials should appear 
immediatelv under this signature * * * ” (R. 22; 
R, 2 38, 44). 

Mr. Robinson’s secretaries had no authoritv from the 

Commissioner to sign waivers (R. 51; R 2 33, 41). Mr. 

Robinson testified that he was the only one in his division 

with the initials “H.B.R.” who had authoritv from the 

•/ 

Commissioner to sign waivers (R. 2 33). He also testified: 

“Eight men in my division are now authorized 
to sign waivers. The number of waivers was so 
great that it was necessary to have additional 
men. ’ ’ 

****** 

“The additional men were authorized to sign 
waivers in the latter part of 1927 or early part of 
1928. They were authorized directly by the Com¬ 
missioner” (R. 47). 

Commissioner Blair testified: 

“I delegated authority for signing to all of the 
heads of division, all the collectors of internal rev- 


enue, all of the agents in charge and perhajps some 
others. The delegation of authority to the [persons 
named was essential to the conduct of the Govern¬ 
ment’s business. I delegated such authority to as 
many people as I thought advisable. I jsuppose 
I could have delegated it to everybody, bijt when¬ 
ever it was necessary and it was suggested to me 
that I designate such and such a person, I did it. 
Those so delegated were principally meiji in re¬ 
sponsible positions. It was an important matter 
and I took care to whom I delegated it” (R. 2 40). 

! 

Mr. Robinson testified that he adopted and approved 
the signing of the waivers by his secretaries (R. 2 35) al¬ 
though he also testified that he did not recall having seen 
the waivers involved in this case before the da> L of the 
hearing (R. 42, 44-45; R 2 37). ! 

Miss Mead, who signed the waiver of February 18, 
1926, did not testify. Miss Van Amburg, who signed the 
waiver of November 18, 1926, testified that she!had no 
recollection of the circumstances under which sh^ signed 
the waiver (R. 2 41). 


The custom in Mr. Robinson’s office with reference to 


the signing of waivers is described in his testimony as 


follows: 


“Q. Mr. Robinson, will you outline briefly the 
custom and routine with reference to waivers dur¬ 
ing the period involved in this case, and th^se par¬ 
ticular waivers I refer to are dated Febr4ary 18, 
1926, and November 18, 1926? A. Waivers com¬ 
ing in which were in great number were all brought 
to me for the purpose of seeing whether they met 
the requirements of the Bureau, and for the neces¬ 
sary signatures to record their acceptance.! 

“Q. State whether or not you issued Instruc¬ 
tions to those in your office or under your super¬ 
vision, with reference to whether or not Vaivers 
should be brought to your desk. A. I iss’ued in¬ 
structions that they be brought to my desk.! 
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“The instructions were not in writing. So far 
as I know they were never disregarded. As a rule 
the waivers were signed at my desk. My desk was 
a large double desk and the person signing waivers 
sat opposite me at the desk. 

“Bv Mr. Low: 

“Q. State what authorization you did give 
those people who signed waivers for you? A. I 
merely directed for them to affix the name my in¬ 
itials for me, and that was only in those instances 
where the number of waivers were so great the 
necessity for having expeditious action on them 
was apparent.” 

****** 

“Q. In stating the waivers were brought to 
vour desk, as I understood vour testimony, for the 
purpose of determining whether or not they should 
be accepted, who exercised that function? A. I 
did” (R. 44-45). 

****** 

“My recollection is that I saw all the waivers 
that came into my division. Thev came to mv office 

9/ V 9/ 

and almost always came to mv desk as I recall” 
(R. 2 39). 

Miss Van Amburg signed waivers at Mr. Robinson’s 
desk (R. 51), but Miss Mead signed some of them at Mr. 
Robinson’s desk and some at her desk in an adjoining 
room (R. 2 41, 42). 

The only written authority to sign waivers on behalf 
of the Commissioner which Collector Anderson had at 
the time when the waivers of December 15, 1927, Octo¬ 
ber 17, 1928, and September 27, 1929, were signed was 
contained in A. & C. Mimeograph, Coll. No. 3459, dated 
August 20, 1926 (R. 23, 74-77), and IT—Mimeograph, 
Coll. No. 3606, dated February 28, 1928 (R. 23, 77-80). 



The material portion of the first mimeograpji is as 
follows: 

i 

“It will be noted that the law requires ^hat the 
waivers should be signed by the Commissiqner and 
the taxpayer, or, in the case of estate or ^ift tax, 
the executor. In order to obviate the necessity of 
sending collection waivers to Washington for the 
signature of the Commissioner, authority ik hereby 
delegated to Collectors of Internal Revenue to 
sign such waivers in the name of the Commis¬ 
sioner as follows: 

D. H. Blair, ! 

Commissioner of Internal Revenue, 

By. j., 

Collector of Internal Revenue” \ ( R. 76). 

I 

The second mimeograph contains a paragraph prac¬ 
tically identical with the foregoing paragraph. 

Mr. Shea, who signed the waivers of December 15, 
1927, and October 17, 1928, had no authority from the 
Commissioner to sign waivers (R. 50), and therre is no 
evidence that Mr. O’Brien, who signed the waiver of 
September 27, 1929, had any such authority. 

The only evidence of the circumstances und<^r which 
these waivers were signed was the testimony of ]\fr. Shea. 
With respect to the custom in Collector Anderson’s office 
in connection with the signing of waivers, he testified as 
follows: 

“I am familiar with the custom and routine in 
the Collector’s office. Waivers are usually brought 
up to the front office to mv desk along with other 
important mail and all matters of that character 
are carried in to the Collector for his scrutiny, gen¬ 
erally by me in person or by a stenographer. The 
Collector usually goes over them to h scer t a i n 
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whether or not they are properly executed. He 
directed me to sign them.” 

****** 

“Of mv own knowledge I would sav that that 
was the procedure we religiously followed * * * ” 
****** 

“Yes, we usually followed the proper practice 
in this sort of thing” (R. 49, 50). 

With respect to Mr. O’Brien’s act in signing the 
waiver of September 27, 1929, he testified that Mr. 
O’Brien would not deviate from the custom and that in 
all probability he proceeded in the usual way by taking 
the waiver to the Collector, but admitted that he did not 
know whether or not Mr. O’Brien had done so in this in¬ 
stance (R. 49, 50). 

In a letter to Collector Anderson dated December 31, 
1929, Commissioner Lucas purported to ratify and adopt 
all of the Collector’s prior actions in signing the name of 
the Commissioner to waivers under the authority previ¬ 
ously given him (R. 23, 84-85). There is no evidence of 
anv ratification by the Commissioner of the actions of 
Mr. Robinson in connection with the signing of waivers. 

The waivers of February 18, 1924, February 18, 1926, 
and November 18, 1926, were executed by the petitioner 
in response to written requests from the office of the Com¬ 
missioner (R. 21-22, 60-64). The letter requesting the first 
waiver was signed by a Deputy Commissioner (R. 64). 
Each of the letters requesting the latter two waivers was 
signed by a Chief of Section for an Assistant to the 
Commissioner, and contained the following language: 

“An examination of your case indicates that 
the period of limitations prescribed by lavr or as 
extended by a waiver now on file, will presently ex¬ 
pire and bar any additional assessment against you 
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for the calendar year(s) 1918 to 1921, inclusive, 
unless you consent to extend further the period of 
limitation. It is desired to give you an opportunity 
to present any evidence or contentions relative to 
the determination of vour correct tax liability, but 
the Bureau will be obliged to protect the interests 
of the Government by notifying you of its final 
determination of any deficiency unless you furnish 
waivers in proper form. 

“It is, therefore, suggested that you execute 
and return to this office within ten days front the 
date of this letter the enclosed forms of whiver 

* * * ” (R. 60-62). j 

The waivers of December 15, 1927, October 17, j-928, 
and September 27, 1929, were executed by the petitioner 
in response to written requests purporting to be signed 
by Collector Anderson (R. 23, 58, 67-68). The letter from 
the Collector dated November 5, 1928, in response to 
which the waiver of October 17, 1928, was filed (R. 58), 
was to the following effect: 

“There is attached waiver covering outstand¬ 
ing tax of $42,702.50 for the year 1918. Waiver 
covering this account, which was signed by you, ex¬ 
pires on December 31st, 1928. Inasmuch as it ap¬ 
pears that this account is still pending before the 
United States Board of Tax Appeals it is requested 
that the enclosed forms be signed and returned to 
this office as soon as possible’ 7 (R. 67). 

For the convenience of the Court the dates and certain 
other facts relating to the applicability of the statute of 
limitations are summarized below: 
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Return filed—3/13/19. 

Additional tax assessed—3/8/24. 
Five year period ended—3/13/24. 
Deficiency letter mailed—3/14/27. 



Date of 

"Waivers. 

Date of 

Person Signing 


Waiver 

Expiration 

Commissioner’s Name 

(1) 

2/18/24 

2/18/25 

Not signed 

(2) 

2/18/26 

12/31/26 

Miss Mead 

(3) 

11/18/26 

12/31/27 

Miss Van Amburg 

(4) 

12/15/27 

12/31/28 

Mr. Shea 

(5) 

10/17/28 

12/31/29 

Mr. Shea 

(6) 

9/27/29 

12/31/30 

Mr. O'Brien 


The statutes involved in this case are set forth in an 
appendix to this brief. 

Assignments of Error. 

The assignments of error set forth in the petition 
for review (R. 35-37) which are relied upon by the peti¬ 
tioner may be summarized as follows: 

1. The Board erred in entering judgment for the 
Commissioner. 

2. The Board erred in approving and redetermining 
the deficiency found by the Commissioner. 

3. The Board erred in failing to find that the collec¬ 
tion of all further taxes from the petitioner for the year 
1918 was barred by the statute of limitations. 

4. The Board erred in failing to hold that under the 
evidence the burden of proof was on the respondent to 
prove that the statutory period of limitations had been 
extended by valid waivers. 
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5. The Board erred in failing to hold that theife were 
no sufficient consents in writing which 'would vjalidate 
the collection of this tax. 

i 

6. The Board erred in failing to find that the Waivers 
relied upon by the Government were invalid anti void. 

7. The Board erred in holding that “when the cor¬ 
respondence between the parties shows that they under¬ 
stood the statute to be extended there is a sufficient con¬ 
sent in writing.” 

8. The Board erred in holding that the consents in 

° i 

writing were complete when the petitioner signed and 
filed the waiver forms. 

i 

1 

9. The Board erred in holding that the signing of a 
waiver comprised two elements: first, the discretionary 
duty of approval which could not be delegated by an 
agent, and, second, the ministerial duty of signing the 
name of the Commissioner which could be delegated by 
an agent. 

i 

10. The Board erred in holding that the signing of 
the Commissioner’s name to a waiver was a ministerial 
act. 

11. The Board erred in holding that the duty (if sign¬ 
ing the Commissioner’s name to a waiver could tye dele¬ 
gated by an agent. 

12. The Board erred in holding that undej: their 
authorization Robinson and Anderson could redelegate 
to subordinates the duty of signing the Commissioner’s 
name to waivers. 


I 
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13. The Board erred in holding that the attempted 
redelegation to subordinates by Robinson and Anderson 
of the duty of signing the Commissioner’s name to these 
waivers was a valid redelegation. 

14. The Board erred in holding that the evidence 
showed that there was no attempt on the part of Robin¬ 
son and Anderson to redelegate the duty of passing upon 
the acceptability of waivers. 

15. The Board erred in holding that the evidence 
showed that said duty “was personally performed by 
Robinson and Anderson by having the waivers presented 
to them for decision as to their acceptability.” 

16. The Board erred in holding that the evidence es¬ 
tablished that “it was the practice in both Robinson’s 
and Anderson’s offices for waivers to be brought to the 
attention of Robinson and Anderson and when thev de- 
termined the waivers should be signed, the physical act 
of signing was delegated to employees.” 

17. The Board erred in holding with respect to these 
waivers that the evidence showed “in each instance a 
waiver was requested by the respondent and it was pur¬ 
suant to these requests that the waivers were signed and 
sent in by the petitioner.” 

18. The findings of the Board that the waivers in 
question were furnished in response to letters from the 
respondent requesting same are not supported by the 
evidence. 

19. The findings of the Board with respect to the 
waiver dated September 27, 1929, that “the Collector’s 
name wns signed by a deputy collector at the direction of 
the Collector,” are not supported by the evidence. 



ARGUMENT. 


Collection of the deficiency is barred because all 
of the waivers are invalid for want of proper signa¬ 
ture on behalf of the Commissioner. 

i 

i 

Section 250 (d) of the Revenue Act of 1921 provides 
that the amount of the tax for any prior year “ shall be 
determined and assessed within five years after the re¬ 
turn was filed, unless both the Commissioner and the 
taxpayer consent in writing to a later determination, 
assessment, and collection of the tax.” Since the return 
was filed on March 13, 1919 (R. 39), the five-year period 
of limitation expired on March 13, 1924. The deficiency 
was assessed within this period. Section 278 (d) of the 
Revenue Acts of 1924 provided a six-year period of 
limitation after assessment for collection, but tRjis sec¬ 
tion has been held by the Supreme Court not to apply to 
taxes assessed, as was this deficiency, prior to June 2, 
1924. Russell v. United States, 278 IT. S. 181. There- 
fore collection of the deficiency was barred on March 13, 
1924, unless the right of collection has been preserved 
by waivers. 

Each of the revenue acts which apply to any of the 
waivers in this case provides for the extension of the 
period of limitation by the consent in writing of “ both 
the Commissioner and the taxpayer.” Revenue jAct of 
1921, §250 (d); Revenue Act of 1924, §278 (c); Revenue 
Act of 1926, §278 (c) (d). 1 

It would seem to be axiomatic that the consent in 
writing of the taxpayer without the consent in writing 
of the Commissioner is insufficient to extend the period. 

i 



But the Circuit Court of Appeals for the Ninth Circuit 
has held that the consent of the taxpayer alone is suffi¬ 
cient. Commissioner v. Hind, 52 F. (2d) 1075. As this 
decision challenges one of the basic premises of the peti¬ 
tioner’s argument, we shall show, in limine, that it is 
unsound. 

The Court relied principally upon statements of the 
Supreme Court in Florsheim Bros. Drygoods Co., Ltd., 
v. United States, 280 U. S. 453; Stange v. United States, 
282 U. S. 270; Aiken v. Burnet, 282 U. S. 277, and Burnet 
v. Chicago Railway Equipment Co., 282 U. S. 295, to the 
effect that the Commissioner’s signature to the waiver 
was required for ‘ ‘ administrative ” purposes only, and 
statements in textbooks to the effect that in general stat¬ 
utes directing the mode of proceeding by public officers 
are deemed directory merely, and not mandatory, and 
strict compliance with them is not indispensable to the 
validity of the proceedings. 

These premises do not support the Court’s decision. 
The Supreme Court did not, in the cases cited above, 
indicate that a waiver is valid without the Commission¬ 
er’s signature. On the contrary, its opinions show clearly 
by frequent reference to the “requirement” of the Com¬ 
missioner’s signature, that the Supreme Court assumes 
such signature to be a sine qua non of a valid waiver. See 
Florsheim Brothers Drygoods Co. v. United States, 
supra, p. 466; Stange v. United States, supra, p. 276; 
Aiken v. Burnet, supra, p. 281; Burnet v. Chicago Rail¬ 
way Equipment Co., supra, p. 298. The rule to the effect 
that the validity of proceedings by public officers is not 
necessarily dependent upon strict compliance with a stat¬ 
ute prescribing the mode of proceeding has no bearing 
upon the validity of a waiver. The statute relating to 
waivers is not one prescribing a mode of official proceed¬ 
ing. It is a statute creating a bar to collection which 
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i 


shall become effective upon a certain date unless both 
the Commissioner and the taxpayer shall consent to a 
later date. We find it difficult to imagine how (Congress 
could have said more plainly that nothing but the con¬ 
sent in writing of both the Commissioner and the tax- 
payer shall prevent the statutory bar from becoming 
effective. | 

We submit that the statutory requirement of t|he Com¬ 
missioner’s signature cannot be construed as directory 
rather than mandatory. Speaking of this requirement 
only a short time before the decision of Coynmiskioner v. 
Hind, the Circuit Court of Appeals for the Secdnd Cir¬ 
cuit had said in Oyiondaga Co. v. Coymmssioner, 50 F. 
(2d) 397,399: | 

“The Courts have not said that a signature is 
unnecessary or that it is merely directory, not 
mandatory.” 

If the statutory provision specifying the form of ^he con¬ 
sent necessary to extend the period of limitation were 
directory rather than mandatory, the statutory provi¬ 
sion specifying the form of the compromise agreement 
necessary to finally determine tax liability, whichjis simi¬ 
larly administrative in purpose, would seem to be equally 
directory. The Supreme Court has held, however, that 
the latter provision, contained in Section 3229 of the Re¬ 
vised Statutes (U. S. C., Tit. 26, §158), is mandatory 
and a compromise agreement not made in the prescribed 
manner is invalid. Botany Worsted Mills v. United 
States , 278 U. S. 282. The statute provided as follows: 

l 

“The Commissioner of Internal Revenue, with 
the advice and consent of the Secretary of the 
Treasury, may compromise any civil or driminal 
case arising under the internal revenue laws in¬ 
stead of commencing suit thereon; and, with the 
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advice and consent of the said Secretary and the 
recommendation of the Attorney-General, he may 
compromise any such case after a suit thereon has 
been commenced. Whenever a compromise is 
made in any case there shall be placed on file in 
the office of the Commissioner the opinion of the 
Solicitor of Internal Revenue, * * * with his 
reasons therefor, with a statement of the amount 
of tax assessed, * * * and the amount actually 
paid in accordance with the terms of the compro¬ 
mise.’ ’ 


The compromise agreement was made without the advice 
and consent of the Secretary of the Treasury, and no 
opinion of the Solicitor of Internal Revenue was filed. 
The Supreme Court said, at pages 288-2S9: 

4 ‘We think that Congress intended by the stat¬ 
ute to prescribe the exclusive method by which tax 
cases could be compromised, requiring therefor 
the concurrence of the Commissioner and the Sec¬ 
retary, and prescribing the formality with which, 
as a matter of public concern, it should be attested 
in the files of the Commissioner’s office; and did 
not intend to intrust the final settlement of such 
matters to the informal action of subordinate offi¬ 
cials in the Bureau. When a statute limits a thing 
to he done in a particular mode, it includes the 
negative of any other mode. Raleigh, etc. R. R. 
Co. v. Reid, 13 Wall. 269, 270; Scott v. Ford, 52 
Ore. 288, 296. 

“It is plain that no compromise is authorized 
bv this statute which is not assented to bv the 
Secretary of the Treasury. Leach v. Nichols (C. 
C. A.), 23 F. (2d) 275, 277. For this reason, if 
for no other, the informal agreement made in this 
case did not constitute a settlement which in itself 
was binding upon the Government or the Mills.” 
(Italics ours.) 
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Other cases decided by the Supreme Court of the 
United States show that when Congress require^ an offi¬ 
cial signature to a document, the requirement is| manda¬ 
tory rather than directory and without it the document 
~ m ' 

is invalid. In McGarrahan v. Mining Co., 96 U, S. 316, 
a statute required that land patents be signed in the 
name of the President, either by himself or by jhis duly 
appointed secretary, sealed with the seal of the General 
Land Office and countersigned bv the recorder jand the 
Court held that a land patent was invalid without the 
recorder’s signature. In Marsh v. Nichols, 128 U. S. 
605, a statute required that letters patent be issued under 
the seal of the Patent Office, and signed by the Secretary 
of the Interior and countersigned by the Commissioner 
of Patents, and the Court held that letters patent were 
not valid without the signature of the Secretary of the 
Interior. The statutory requirement of the signature 
of the recorder to land patents and that of the signature 
of the Secretary of the Interior to letters patejit were 
also apparently for “administrative” purposes only. 
Yet this fact did not prevent the Court from holding 
them mandatory. 

The necessity of the Commissioner’s signature for 
the validity of a waiver was affirmed bv this Court in 
Joy Floral Co. v. Commissioner, 58 App. P. C. 27|7, 29 F. 
(2d) 865, 867, as follows: ! 

“Furthermore, section 278 (c), supra, pjrovides 
that the written consent for a later assessment 
shall not be operative, unless signed by thje Com¬ 
missioner as well as by the taxpayer.” 


Furthermore, it has been the basic assumption underly¬ 
ing numerous recent decisions on waiver questions, in¬ 
cluding the decision of this Court in L. J. Christopher 
Co. v. Commissioner, 60 App. D. C. 368, 55 F. (2tl) 530, 
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holding that a waiver is valid if signed for the Commis¬ 
sioner bv someone else under his direction and the de- 
cisions of the Circuit Court of Appeals for the Second 
Circuit in Onondaga Co. v. Commissioner, supra , holding 
that in the absence of evidence to the contrarv the Com- 
missioner’s signature apparently affixed by someone con¬ 
nected with the Department of Internal Revenue will be 
presumed to have been properly affixed, and in Greylock 
Mills v. Commissioner, 31 F. (2d) 655, holding that a 
waiver is valid if signed by the Commissioner at any 
time prior to the expiration of the statutory period un¬ 
less previously withdrawn by notice to the Commissioner. 

A short passage in the opinion of John M. Parker Co. 
v. Commissioner, 49 F. (2d) 254 (C. C. A., 5th Circ.), 
would seem literallv to indicate that the decision in that 
case is in accord with that in Commissioner v. Hind, 
supra. The Court said, at page 256: 

“It is contended that the waiver of the statu¬ 
tory period was invalid because it was not shown 
that it was signed by the Commissioner. But that 
contention is without merit.” 

The record in the case shows, however, that the waiver 
in question bore what purported to be the Commission¬ 
er’s signature. Apparently the Court held merely that 
the Commissioner did not have the burden of proving 
that this signature was properly affixed to the waiver. 
Cf. Onondaga Company v. Commissioner, supra. 

The only cases which we have been able to find, other 
than Coynmissioner v. Hind, squarely deciding the ques¬ 
tion whether a waiver lacking a signature on behalf 
of the Commissioner is valid are a line of cases in the 
Board of Tax Appeals uniformly holding such a waiver 
invalid. The question received exhaustive treatment in 
a clear and forceful majority opinion written by Mr. 
Trammell in Corn Products Refining Co. v. Commis- 
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sioner, 22 B. T. A. 605, portions of which are ^et forth 
in the footnote.* 

* ‘‘ Clearly the Court in the Florsheim ease did not hold ^hat it was 
not necessary for the Commissioner to sign consents in writing as specifi¬ 
cally required by the statute, and the Stange and Aiken cases n^erely relied 
on that case and did not in any way modify it. While the requirement as 
to the Commissioner’s signature was for administrative reasons, still it 
was a statutory requirement and is not to be ignored. Many i of the pro¬ 
visions of the revenue acts are for administrative purposes. If a thing is 
required for administrative reasons we are not warranted in saying that it 
is not required at all (p. 622). 

* * * * * * I * 

“We know of no rule of statutorv construction to the effect that be- 
cause an act required by statute is for administrative purposes it is not 
required at all. The real question is whether the statute is directory or 
mandatory, not whether it is administrative or not. The fact [that the re¬ 
quirement of the Commissioner’s signature is for administrative purposes 
has no relation whatever as to whether it is mandatory or directory. When 
a particular provision of a statute relates to some immaterial piatter as to 
which compliance with the statute is a matter of convenience jrather than 
substance, it may be said to be directory only and not mandatory, but in 
the case of waivers, while the Commissioner’s signature is rjequired for 
administrative purposes, there is nothing to indicate that it was not a 
material matter and that Congress intended that the provision should be 
complied with to the same extent that the approval of the Secretary was 
required in the case of compromises. This is indicated by the language of 
the Florsheim case, where the Court discussed the reasons for the require¬ 
ment. 

“We think that Congress intended to require the signature of both 
the Commissioner and the taxpayer in the case of waivers. The language 
of the 1924, 1926, and 1928 Acts refers to consents in writing of ‘both’ 
the Commissioner and the taxpayer. Congress must have reeojgnized that 
prior to the 1921 Act, when provision was first made for the extension of 
time for the assessment and collection of taxes by consents in writing of 
the Commissioner and the taxpayer, the Commissioner could legally accept 
waivers signed only by the taxpayer; that the Commissioner had, as a 
matter of practice, been accepting such waivers signed by the taxpayer 
under all of the income tax acts previous to the 1921 Act. S6e S. O. 60, 
C. B. 3, p. 295, as to waivers under Acts 1909 to 1913; articles! 38, 50, and 
230 of Regulations 33, Revised, under the 1916 Act and that act as amended 
and O. D. 234, C. B. 1, p. 252, as to waivers under the 1918 Aqt. Waivers 
signed by taxpayers previous to the 1921 Act were perfectly good as com¬ 
mon law waivers, as said by the Supreme Court in the Stange case, supra. 
At common law waivers were not required to be signed by boj;h the Com¬ 
missioner and the taxpayer, but they were recognized as good apd effective. 
The Revenue Act of 1921, section 250 (d), changed the comnijon law rule 
on the subject of waivers to require the consent in writing of both the 
Commissioner and the taxpayer, and this provision has been continued in 
all subsequent acts. If Congress had intended that it was n<j>t necessary 
for both the Commissioner and the taxpayer to sign waivers, the question 
arises as to why the provision was put in the statute when before that time 
they were good when signed only by the taxpayer. After alt is said on 
the question of whether a statutory provision is directory or i mandatory, 
the true test is -he intention of the legislature. See Marx vl Hawthorn, 
148 TT. S. 172; Jbyon v. Alley, 130 U. S. 177 (pp. 624-625).” 

i 

I 

! 


i 

i 

i 
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We submit that the decision in Commissioner v. Hind 
is erroneous, and that a waiver is not valid without the 
written consent of the Commissioner. We submit further 
that, as we shall now proceed to show, none of the 
waivers involved in this case contains such consent. 

None of the waivers was signed by the Commissioner 
himself. The first waiver, dated February 18, 1924, 
bears no signature on behalf of the Commissioner (R. 
62-63). The Commissioner’s name was signed to the sec¬ 
ond waiver, dated February 18, 1926, and the third 
waiver, dated November 18,1926, by secretaries of Henry 
B. Robinson, a head of a division in the Bureau of In¬ 
ternal Revenue (R. 22). The Commissioner’s name was 
signed to the fourth waiver, dated December 15, 1927, 
the fifth waiver, dated October 17, 1928, and the sixth 
waiver, dated September 27, 1929, by employees in the 
office of Collector Anderson (R. 23). 

Mr. Robinson and Collector Anderson each had writ¬ 
ten authority from the Commissioner to sign his name 
to waivers (R. 22, 23). The persons who did sign the 
Commissioner’s name to the waivers, however, had no 
authority from him to do so (R. 50, 51; R. 2 33, 41). The 
existence of evidence to this effect rebuts any presump¬ 
tion which might otherwise exist of the proper signing 
of the waivers on behalf of the Commissioner. Cf. Onon¬ 
daga Co. v. Commissioner 9 supra. 

The Board of Tax Appeals held that the duties of 
Mr. Robinson and Collector Anderson with respect to 
the signing of waivers were discretionary in so far as 
they required approval of the waivers and ministerial 
in so far as they required physical signature of them, 
that the discretionary part of these duties was performed 
by Mr. Robinson or Collector Anderson in each instance 
and the ministerial part was delegated to the persons 
who signed the waivers, that such delegation of duties 
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was proper and that therefore the waivers wer^ prop¬ 
erly signed on behalf of the Commissioner (R. 26^27). 

We admit the general rule of the law of agency upon 
which the Board of Tax Appeals relies, which i3 to the 
effect that while discretionary duties may not lie dele¬ 
gated, ministerial duties may be, but we submit tjbat the 
rule does not apply to the signing of waivers because the 
statutes require that they be signed by the Commissioner 
and they can be validly signed by others only pursuant 
to express or implied statutory authority 'which the per¬ 
sons wdio signed the waivers involved in this c&se did 
not possess. 

That the question in this case is not whethjer Mr. 
Robinson or Collector Anderson could delegate their 
authority to sign waivers, but whether the persops "who 
did sign the waivers had statutory authority to sign 
them, is shown by an analogous case decided by this 
Court. United States ex rel. Stapleton v. Duell, 17 App. 
D. C. 575. In that case this Court held that the Assistant 
Commissioner of Patents had authority to hear ^nd de¬ 
cide an appeal pending in the Patent Office whiph had 
been assigned to him by the Commissioner of hjatents. 
The statute under which the appeal was taken provided 
for an appeal to the Commissioner of Patents. jin this 
respect it was quite analogous to the statutes involved 
here, which require that waivers be signed by thp Com¬ 
missioner of Internal Revenue. This Court said that 
the only question that needed to be decided w^as “whether 
the Commissioner of Patents has authority, under the 
law, to assign to the Assistant Commissioner tbe per¬ 
formance of such duty as that of hearing and deciding 
an appeal’’ (p. 577), and it found that he hajl such 
authority under the statutes. In that case, as h^re, an 
attempt was made to show that the common law pule re¬ 
lating to delegation of powers by an agent was appli- 
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cable. The relator made the argument that the assign¬ 
ment bv the Commissioner to the Assistant Commis- 

w 

sioner of the duty to hear and decide the appeal was a 
delegation of a duty which could not be delegated. The 
portion of this Court’s opinion which answers that argu¬ 
ment shows clearlv that the determination of a case of the 
sort involved there, and here, depends not upon whether 
an agent has delegated his powers in accordance with 
common law rules of agency, but whether when statutes 
require that an act be done by a specified person, the 
doing of that act by some other person is expressly or 
impliedly authorized by statute. The Court said, at 
pages 583-584: 

4 4 It is urged in argument that such an assign¬ 
ment of duty is a delegation of judicial power that 
belongs to and can only be performed by the Com¬ 
missioner in person. But we are not of that opin¬ 
ion. The whole matter rests within the power of 
Congress, and it teas just as competent to invest 
the Assistant Commissioner with appellate power 
as it was to invest the Commissioner with such 
power . It was no more the delegation of judicial 
power than was the case of the appointment of 
arbitrators by the Secretary of State under the 
act of 1793, or the appointment of the board of 
examiners of appeals by the Secretary of State 
under the act of 1836. In each case the source of 
the power was and is in Congress, and the method 
devised was only the means to accomplish the ob¬ 
ject in view. When the duty is assigned, the power 
to execute it is not derived from the Commissioner, 
hut from the act of Congress authorizing such as- 
signment of duty to the Assistant Commissioner. 
So soon as the duty is assigned to the Assistant, 
the act of Congress at once invests him with power 
and authority to perform it. 

4 4 He does not perform it as the act of the Com¬ 
missioner, but as the act of the Assistant Commis¬ 
sioner.^ (Italics ours.) 
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The case of Marsh v. Nichols, supra, shows th^t when 

an Act of Congress requires a signature by a specified 

officer, the signature by another officer is not valid unless 

authorized by statute. Although the statute involved in 

that case required the signature of the Secretary of the 

Interior to letters patent, the signature of the Assistant 

Secretary of Interior to letters patent was heldl valid, 

but this was only because of another statute undef which 

the Assistant Secretarv had autlioritv to act for the Sec- 

«/ * 

retary in his absence. And in McGarrahan v. Min' 
supra, the Supreme Court said, at page 321: 

4 4 The President may sign by his secretary, but 
the recorder must sign himself. ” 

The theory of the Board of Tax Appeals to the effect 
that where a statute requires the signature of o^ie per¬ 
son a signature by another person can be sustained under 
common law rules of agency is inconsistent not oiffy with 
the above decisions, but also with the doctrine enunciated 
at any early date by the Supreme Court to the effect that 
the powers of Government officers and employees are 
derived only from statute. In The Floyd Acceptances, 
7 Wall. 666, where it was held that drafts upon the United 
States accepted by the Secretary of War were jnvalid, 
the Supreme Court said, at pages 676-677: 

4 4 Whenever negotiable paper is found in the 
market purporting to bind the government, it must 
necessarily be by the signature of an officer of 
the government, and the purchaser of sucl^ paper, 
whether the first holder or another, must at his 
peril, see that the officer had authority to bind the 
government. 

4 4 When this inquiry arises, where ar^ we to 
look for the authority of the officer? 

“The answer, which at once suggests itself to 
one familiar with the structure of our government, 
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in which all power is delegated, and is defined by 
law, constitutional or statutory, is, that to one or 
both of these sources we must resort in every in¬ 
stance. We have no officers in this government, 
from the President down to the most subordinate 
agent, who does not hold office under the law, 
with prescribed duties and limited authority. And 
while some of these, as the President, the Legis¬ 
lature, and the Judiciary, exercise powers in some 
sense left to the more general definitions neces¬ 
sarily incident to fundamental law found in the 
Constitution, the larger portion of them are the 
creation of statutory law, with duties and powers 
prescribed and limited by that law. It would seem 
reasonable, then, that on the question of the au¬ 
thority of the Secretary of War to accept bills of 
exchange, we must look mainly to the acts of Con¬ 
gress.’ ’ (Italics ours.) 

The above cases show that if the Commissioner’s 
name is signed to a waiver by some person other than 
the Commissioner the waiver is invalid, irrespective of 
any delegation of authority, unless that person had ex¬ 
press or implied statutory authority to sign waivers, or 
had delegated authority delegated to him pursuant to 
express or implied statutory provision. The persons 
who signed the Commissioner’s name to the waivers in 
this case had neither express nor implied statutory au¬ 
thority to do so. Mr. Robinson and Collector Anderson 
•/ 

may be assumed to have had such implied statutory 
authority by reason of the fact that because of the vol- 
ume of work it was necessary for the Commissioner to 
designate other officials to sign his name to waivers 
(R. 2 40), and his action in doing this may be supposed to 
have the implied sanction of Congress. See United 
States ex rel. Stapleton v. Buell, supra, p. 584; United 
States v. Birdsall, 233 U. S. 223, 230-231. But the prac' 



tice in the offices of Mr. Robinson and Collector Ander¬ 
son of re-delegating the authority to sign waivers cer¬ 
tainly cannot be supposed to have the implied sanction 
of Congress. There was no necessity for re-del^gation 
which could give rise to any such implication. ! Com¬ 
missioner Blair’s testimony shows that he delegated au¬ 
thority to sign waivers whenever it was suggested to 
him that it was necessary to do so (R. 2 40) and Mr. 
Robinson’s testimony shows that at the time of the trial 
eight men in his division had authority from the Com¬ 
missioner to sign waivers (R. 47). 

Even if, as the Board of Tax Appeals assumes, the 
common law rule that ministerial duties can be delegated 
applied to statutory duties and the duty to sign waivers 
were ministerial, nevertheless Mr. Robinson and Collec¬ 
tor Anderson were without power to delegate such duty. 
The common law rule is based upon the theory thjat the 
principal impliedly authorizes the delegation of duties 
not involving discretion. See 1 Mechem, Agency, 2 ed., 
§306. If under the circumstances of any particular case 
such authority cannot be implied, the rule is not {appli¬ 
cable. No implied authority to delegate the dritv of 
signing waivers can be implied from the express au- 
thoritv given bv the Commissioner to Mr. Robinson and 
Collector Anderson, but on the contrary this express 
authority clearly contemplates that it be exercised by 
the recipient alone. The Commissioner gave Mr. Robin¬ 
son written authority as follows: 


“You are hereby authorized to sign my name 
to all waivers * * * ’ ’ 


and also expressly instructed him as follows: 

“In each case, however, your initials should 
appear immediately under this signature” (R. 2 
44). ‘ ! 
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The Commissioner gave written authority to Collector 
Anderson as follows: 

“It will be noted that the law requires that the 
waivers should be signed by the Commissioner and 
the taxpayer, or, in the case of estate or gift tax, 
the executor. In order to obviate the necessity of 
sending collection waivers to Washington for the 
signature of the Commissioner, authority is hereby 
delegated to Collectors of Internal Revenue to sign 
such waivers in the name of the Commissioner as 
follows: 

D. H. Blair, 

Commissioner of Internal Revenue, 

Bv ., 

Collector of Internal Revenue.” (R. 76.) 

It cannot be seriously doubted that the Commissioner 
intended the recipients of such authority to sign waivers 
personally. Therefore only those persons could prop¬ 
erly sign waivers. 

The respondent has made some effort to show that the 
signing of the Commissioner’s name to some of the 
waivers was validated bv ratification. The letter of 
Commissioner Lucas purporting to ratify the signing of 
waivers by Collector Anderson (R. 84-85) could not pos¬ 
sibly apply to any of the waivers except the sixth for 
only that one was signed with his name. That waiver, as 
we shall show in Point III, is not material to the deter¬ 
mination of this case. Furthermore, we submit that this 
blanket ratification does not apply even to the sixth 
waiver because it purports to ratify only signatures by 
Collector Anderson and the Collector did not sign that 
waiver. Although Mr. Robinson admitted at the trial 
that he did not recall having seen the waivers involved 
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in this case before the day of the hearing (R. 42, 44-45, 
R. 2 37), he nevertheless testified that he adopted and 
approved the signing of the waivers by his secretaries 
R. 2 35). This evidence merely shows an attempt on the 
part of Mr. Robinson to validate the waivers at th^ trial. 
Even if such action could be called ratification, vje sub¬ 
mit that it is immaterial because it could not bp more 
effective than the original authority given by Mr. Robin¬ 
son, which, as we have shown, was nugatory. 

The Board of Tax Appeals’ holding to the effect that 
the waivers were approved by Mr. Robinson or Collec¬ 
tor Anderson and that the persons who signed thp waiv¬ 
ers merely performed the mechanical and physical^ act of 
affixing the Commissioner’s name to them is no|t sup¬ 
ported by the evidence. The evidence relied upon iby the 
respondent to show the circumstances under whfch the 
waivers were signed is entirely evidence of custoni. 

The evidence of custom in Mr. Robinson’s office was 
substantially to the following effect: There were stand¬ 
ing oral instructions issued by Mr. Robinson to thp effect 
that waivers be brought to his desk “for the purpose 
of seeing whether they met the requirements pf the 
Bureau, and for the necessary signatures to record their 
acceptance” (R. 44). Mr. Robinson testified t|iat he 
exercised the function of determining whether or hot the 
waivers brought to his desk should be accepted (^. 45). 
In some instances where the number of waiveijs was 
great, he had them signed by his secretaries (If. 44). 
Sometimes the waivers were signed at Mr. Robihson’s 
desk and sometimes at the desk of his secretary in an 
adjoining room (R. 51; R. 2 41, 42). j 

There was no evidence to show that the custjom, if 
any existed, was followed when any of the waivprs in¬ 
volved in this case were signed and the testimony fails 
to justify the inference that the custom was uniformly 
followed. Mr. Robinson’s testimony does not sholv that 

i 
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his instructions that waivers be brought to his desk were 
uniformly followed. On the contrary, his testimony per¬ 
mits the inference that sometimes waivers were signed 
in his division without ever having come to his attention, 
for he testifies: 4 ‘They came to my office and almost 
always came to my desk as I recall’’ (R.- 39). (Italics 
ours.) 

The onlv evidence of anv custom in Collector Ander- 
*> •/ 

son’s office was the testimony of Mr. Shea, an employee, 
and he testified that waivers were “usually” brought to 
his desk and carried to the Collector “for his scrutiny,” 
“generally” by Mr. Shea “or by a stenographer,” that 
the Collector “usually” went over them to ascertain 
whether or not they were properly executed, that the 
Collector directed Mr. Shea to sign them and that the 
people in Collector Anderson’s office “usually followed 
the proper practice in this sort of thing” (R. 49, 50). 

There is no evidence showing that the custom, if any 
existed, was followed in the signing of any of the waivers 
involved in this case and the frequent use of the quali¬ 
fying word “usually” in Mr. Shea’s testimony shows 
that this evidence does not justify the inference that 
there was anv real custom or the inference that such 
custom as the respondent relies upon was uniformly 
followed. 

At best the evidence of custom merely shows that 
waivers were “usually” handled in the manner described 
by the witnesses. We submit that it is utterly inadequate 
to show that the waivers in this case were approved by 
either Mr. Robinson or Collector Anderson, and there¬ 
fore fails to sustain the respondent’s burden of proof or 
the holding of the Board of Tax Appeals. 

The evidence clearly does not justify holding a sig¬ 
nature pursuant to the delegated authority merely an 
act of an amanuensis. Without conceding that it would 
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i 

be possible in any case for Mr. Robinson or Collector 
Anderson properly to sign waivers by amanuensis, we 
submit that it is clearly impossible to sustain anyjof the 
waivers involved in this case on this ground without at 
least a specific showing that it was signed in the presence 
of and at the specific direction of Mr. Robinson cjr Col¬ 
lector Anderson. The record shows no evidence bf this 

j 

character with respect to any of the waivers. 

Even if Mr. Robinson or Collector Andersoh had 
approved of each waiver before it was signed, wie sub¬ 
mit that the attempt on their part to delegate to others 
the authority given them by the Commissioner tp affix 
his signature did not confer authority to execute! valid 
waivers because, as we have already shown, the act of 
signing waivers pursuant to the delegated authority, 
however mechanical or ministerial, would still be im¬ 
proper for want of statutory sanction as well as tpe au¬ 
thority of the Commissioner. 

Not only is there an absence of any statutory ahthor- 
itv for re-delegation of authoritv given by the Commis- 
sioner to sign his name to waivers, but it seems clear 
that the statutes which require the Commissionerfs sig¬ 
nature to waivers contemplate that the signature shall 
be affixed only by the Commissioner or someone author¬ 
ized by him. The purpose of the statutory requirement 
of the Commissioners signature is explained by the 
Supreme Court in FlorsJieim Brothers Drygoodp Co., 
Ltd. v. United States, 280 U. S. 453, at pages 466-467, as 
follows: 

“If a reason must be found, it exists in the 
general desirability of the requirement as in ad¬ 
ministrative matter. It serves to keep the Com¬ 
missioner in closer touch with the matters which 
he is charged to administer. It avoids claims of 
improvident execution of waivers and unajithor- 
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ized exactions by subordinates of the Department 

for the purpose of curing their own delinquencies. 

And it prdvides a formal procedure which is gen- 

erallv desirable * * *” 

* 

If the practice with respect to the signing of waivers 
which the respondent defends in this case were per¬ 
mitted, this purpose would clearly be defeated. This 
was the view of Mr. Trammell of the Board of Tax Ap¬ 
peals who, referring in his dissenting opinion to the 
language quoted above, said: 

“If subordinates in the Department, without 
authority from the Commissioner, approve waiv¬ 
ers, the very purpose of the requirement of the 
statute would be overthrown. The Commissioner 
would not be kept in close touch with the matters 
he is charged to administer. Improvident execu¬ 
tion of waivers by subordinates of the Depart¬ 
ment would not be obviated. I think, therefore, 
that the Commissioner’s name placed on the waiv¬ 
ers bv Robinson’s secretary was unauthorized and 
did not constitute the consent of the Commissioner 
in writing” (R. 29). 

The purpose of Congress can be accomplished only 
by a method which gives assurance that each waiver that 
is signed has the approval of the Commissioner or one 
of the responsible subordinates to whom he has intrusted 
the important task of passing upon the acceptability of 
waivers. No such assurance accompanies the method 
described in the record, under which, as the testimony 
shows, such approval was only the “usual” thing. Such 
assurance is provided, however, if the signature must be 
affixed either by the hand of the Commissioner or the 
hand of one of these responsible subordinates. Then it 
is a badge of responsibility upon which both the Govern¬ 
ment and the taxpayer can rely, being a guaranty to the 
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former against the “ improvident execution of wiivers” 
and to the latter against “unauthorized exactions by sub¬ 
ordinates of the Department for the purpose of curing 
their own delinquencies.” The importance of tips guar¬ 
anty to the taxpayer against “unauthorized exactions” 
of wa iy£5Villustrated by the fact that, as we shqll show 
in the n ext point, two of the waivers involved in tljiis case 
were executed by the taxpayer in response to letters from 
subordinates of the Department which incorrectly stated 
that the period of limitation had not yet expired (see 
pp. 42-44, 46, infra). 


The consent in writing of the Commissioner 
required for the validity of the waivers was not con¬ 
tained in the letters requesting the waivers. 

1 

Each of the waivers involved in this case was j signed 
and filed by the taxpayer in response to a letter request¬ 
ing it (R. 21-23, 60-64, 67-68). The Board of Thx Ap¬ 
peals held that these letters contained the consent in 
writing of the Commissioner which was required for the 
validity of the waivers (R. 25). This conclusion,!we be¬ 
lieve, is supported by neither the authorities hor the 
facts. | 

It has obviously been the assumption of the Courts 
in a great number of recent cases dealing with the signa¬ 
ture of waivers that the Commissioner’s consent ip writ¬ 
ing must be recorded on the waiver form. That this is 
the view of the Supreme Court can hardly be doubted. 
In Aiken v. Burnet, 282 U. S. 277, 281, it referred to 
Section 250 (d) of the Revenue Act of 1921 as first having 
“specified that a waiver be in writing and signed j by the 
Commissioner and in Stange v. United States, 282 U. S. 
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270, 276, it said that “a waiver is not a contract, and the 
provision requiring the Commissioner’s signature was 
inserted for purely administrative purposes * * *” 
(Italics ours.) See also Florsheim Brothers Drygoods 
Co. v. United States, 280 U. S. 452, 466-467. 

Not only lias the Commissioner made the same as- 
sumption, but the practice for the handling of waivers 
in his bureau has been established in accordance with that 
assumption. Since before the filing of the first waiver in 
this case the waiver forms had been prepared with a blank 
for his signature (R. 62-63), and he had issued very 
specific instructions and authority for the signing of such 
forms in his name (R. 2 44; R. 74-80). The record shows 
that it was common practice in his bureau to see that 
waivers were signed with the Commissioner’s name. 

We believe that this Court, unless constrained by com¬ 
pelling authority, will not hold groundless this common 
assumption upon which the Courts and the Bureau of 
Internal Revenue have been proceeding for many years. 
We do not believe that any such compelling authority is 
to be found. 

In each of the cases relied upon by the Board of Tax 
Appeals, Sabin v. United States, 70 Ct. Cls. 574, 44 F. 
(2d) 70, and Moses v. United States, 43 F. (2d) 653 (D. 
C., E. D., N. Y.), the Court held that sufficient evidence 
of consent on the part of the Commissioner was contained 
in letters sent from his office. Were there any occasion, 
we believe that the correctness of the decisions in these 
lower court cases could successfully be challenged. It is 
sufficient, however, to point out that they are readily dis¬ 
tinguishable from the present case. In the Sabin case, 
the letter from the Commissioner’s office acknowledged 
the receipt of the waiver signed by the taxpayer and was 
construed by the Court as advising that the w^aiver had 
been accepted. In the Moses case, the letter in question, 
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although sent before the waiver was filed, was nbt the 
usual formal request for a waiver but was apparently a 
letter in which the Commissioner gave his consent to a 
requested readjustment of tax liability which necesjsarily 
involved and contemplated the removal of the statutory 
bar. 

Even if the consent of the Commissioner can e^er be 

validly expressed except on the waiver form, it clearly 

was not expressed in any of the letters requesting the 

waivers in this case. They are the usual form letters in 

- . i 

customary use for the purpose of requesting waivers 
(R. 60-64, 67-68). It was clearly not the intention of 
the Commissioner that they express his consent j;o the 
waivers. He provided for the expression of his consent 
by the signing of the waiver forms, and gave specific 
authority and instructions for the purpose of having his 
consent expressed in that way. Certainly the Cofnmis- 
sioner did not intend to give his written consent tb each 
waiver twice. Had he intended these form letters to 
operate as his consent, he would have given authority 
and instructions with respect to the signing of these let¬ 
ters instead of with respect to the signing of ^aiver 
forms. 

Another conclusive reason why the letters requesting 
the waivers cannot be construed as the consent ill writ¬ 
ing of the Commissioner is that they do not even purport 
to be signed by the Commissioner. They purport^ to be 
signed as follows: One by a Deputy Commissioner (R. 
63-64), two by a Chief of Section for an Assistant to the 
Commissioner (R. 60-62), and three by Collector Ander¬ 
son (R. 67-68). | 

There is not a scintilla of evidence to show that the 
Commissioner authorized any of these subordinates to 
express the Commissioner’s consent in writing to v^aivers 
in the form of signatures in their own names to formal 
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requests for waivers, and we submit this is clearly not 
a case for the application of any presumption of pro¬ 
priety of official action. The only appropriate presump¬ 
tion here is the presumption that the requests for waivers 
were proper. 

Several reasons why the letters cannot be regarded 
as the consents in writing of the Commissioner are con¬ 
cisely stated by Mr. Trammell in his dissenting opinion 
as follows: 

“I am inclined to think that the correspondence 
which appears to be relied upon to some extent to 
sustain the validity of the waivers and which 
passed prior to the execution of any waiver, is not 
shown to be sufficient in this case. The correspond¬ 
ence preceding the letter of December 16, 1927, 
November 5,1928, and September 25, 1929, may, in 
so far as the record discloses, have been written 
by subordinates in the Department and the very 
purpose of the requirement of the consent in writ¬ 
ing of the Commissioner and the taxpayer to the 
waiver is to avoid improvident execution of waivers 
and unauthorized exactions by subordinates and 
to keep the Commissioner in closer touch with 
matters he is charged to administer. The corre¬ 
spondence referred to does not disclose that the 
Commissioner, or any one duly authorized by him, 
would accept or approve the waivers when exe¬ 
cuted by the taxpayer. The respondent does not 
recognize the waivers received pursuant to the 
request for waivers as being complete when re¬ 
ceived, in view of subsequent action in having 
them executed by Robinson’s secretary, a wholly 
unauthorized act” (R. 29). 


35 


Collection of the deficiency would be barbed even 
if the waivers signed with the Commissioner’s 
name had been properly signed on his behalf* 

i 

As we have shown in Point I, collection of the de- 

i 

ficiency was barred on March 13, 1924, unless fhe right 
of collection has been preserved by waivers (see p. 13, 
supra). 

a. The first waiver was invalid because it was 
not signed by or on behalf of the Commissioner. 

i 

The only waiver filed before March 13, 1924, is the 
first waiver, an assessment waiver, dated February % 1 
1924. It was not signed by or on behalf of the ICommis- 
sioner. As we have shown in Point I, a waiver npt signed 
by or on behalf of the Commissioner is invalid (see pp. 
13-20, supra). Therefore the first waiver was invalid. 

b. The second waiver was invalid (1) because 
it was not authorized by Section 278 of the Revenue 
Act of 1924 and (2) because it was executed by 
reason of mutual mistake or fraud. 

j 

Since the first waiver was invalid, the collection of the 
deficiency was barred on March 13, 1924. j 

The second waiver, an assessment waivpr dated 
February-^ 1926, was filed while the Revenue Act of 
1924 was in force. Section 277(a) of this Act provides 
that except as provided in Section 278, and tivo other 
sections which are not material in this case, the amount 
of the taxes for any prior year “ shall be assessed within 
five years after the return was filed, and no proceeding 
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in court for the collection of such taxes shall be begun 
after the expiration of such period.” Section 278(c), 
which after the enactment of the Act constituted the only 
statutory authority for waivers (see Florsheim Bros. 
Drygoods Co. v. United States, 280 U. S. 453, 467; Uncas- 
ville Manufacturing Co. v. Commissioner, 55 F. (2d) 893, 
896), provides as follows: 

“Where both the Commissioner and the tax¬ 
payer have consented in writing to the assessment 
of the tax after the time prescribed in section 277 
for its assessment the tax may be assessed at any 
time prior to the expiration of the period agreed 
upon.” 

Section 278(e) provides as follows: 

“This section shall not (1) authorize the assess¬ 
ment of a tax or the collection thereof by distraint 

* 

or by a proceeding in court if at the time of the 
enactment of this Act such assessment, distraint, 
or proceeding was barred by the period of limita¬ 
tion then in existence, or (2) affect any assessment 
made, or distraint or proceeding in court begun, 
before the enactment of this Act.” 

At the time of the enactment of the Act, June 2, 1924, the 
deficiency had been assessed and its collection had been 
barred by the period of limitation then in existence. We 
submit that for these reasons the w^aiver was not author¬ 
ized by Section 278 and w^as therefore invalid. 

The contention that wdiere a tax w r as barred prior to 
the enactment of the Kevenue Act of 1924 a waiver filed 
while that Act was in force was invalid was made in the 
case of Burnet v. Chicago Railway Equipment Co., 282 
U. S. 295. The point was not involved in that case, how¬ 
ever, and the Supreme Court expressly left it open, but 
did say in a footnote that subdivision (e) cannot be 
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said to qualify every other subdivision of section 278 and 
there is no indication that it should qualify subdivision 
(c) which provides for the giving of waivers. Ir| Uncas- 
ville Manufacturing Co. v. Commissioner, 55 F. (fed) 893, 
certiorari denied 76 L. Ed. 670, however, the Circuit 
Court of Appeals for the Second Circuit held such a 
waiver invalid on the ground that subdivision ^e) does 
qualify subdivision (c). Judge Learned Hand writing the 
opinion for the majority of the Circuit Court, said at 
pages 895-896: | 

“ Confessedly, had the time for assessment ex¬ 
pired after June 2, 1924, the waivers woqld have 
been good, though executed after the expiijy of the 
time to assess or collect. Burnet v. Railway Equip¬ 
ment Co., 282 U. S. 295, 51 S. Ct. 137, 7^ L. Ed. 
349. However, section 278 (e) of the Act of 1924 
(26 USCA §1062 note) declared that the seetkm as 
a whole should not allow the assessment or collec¬ 
tion of a tax, barred by existing limitations on 
June 2, 1924. Subdivision (c) of section 278 (26 
USCA §1060 note) is necessary to the assessments 
because they depended upon the waivers, and there 
was no other law regulating waivers in effect after 
June 2, 1924. Thus if subdivision (e) confines sub¬ 
division (c) to cases where the assessment was not 
barred on June 2, 1924, the company is ri^ht. In 
spite of some intimations in Burnet v. Chicago 
Railway Equipment Company, which, however, ex¬ 
pressly reserved the point, we think that an analy¬ 
sis of section 278 (26 USCA §§1058, l(j)59 and 
§§1060-1062 notes) as a whole does not admit of 
any other construction. As some confirmation we 
may note that in Russell v. U. S., 278 U. S. 181, 
49 S. Ct. 121, 73 L. Ed. 255, subdivision (d}, which 
concerns not assessment but collection, v^as con¬ 
fined by the second part of subdivision (e) to as¬ 
sessments made after June 2, 1924.” 
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Judge Hand then proceeded to analyze the other subdi¬ 
visions of the section and, we believe, conclusively demon¬ 
strated that subdivision (e) qualifies subdivision (c). 

Decisions contrary to that in the Uncasville case have 

•j 

been rendered in two cases. McDonnell v. United States, 
59 F. (2d) 290; Pacific Coast Steel Co. v. McLaughlin, 
61 F. (2d) 73. 

In McDonnell v. United States, the Court of Claims 
relied principally upon the language of the Supreme 
Court in Burnet v. Chicago Railway Equipment Co., re¬ 
ferred to above, and in W. P. Brown dc Sons Lumber Co. 
v. Burnet, 282 U. S. 283. In the latter case there were 
three waivers, the first and second of which were executed 
before and the third of which was executed after the en¬ 
actment of the Revenue Act of 1924. The Court of 
Claims says in the McDonnell case that the Supreme 
Court in W. P. Brown & Sons Lumber Co. v. Burnet, 
“infers that the last of the three waivers involved in that 
case would have been sufficient standing alone ” and re¬ 
fers to a footnote in which the Supreme Court said: 

“Inasmuch as the second and third waivers 
were in themselves sufficient to extend the period 
for collection, the first waiver may be disregarded 
in this connection, as was done bv the lower court’’ 
(p. 287). 

We submit that there is nothing in this footnote or any¬ 
where else in the opinion of the Supreme Court which 
warrants the inference which the Court of Claims draws 
from the opinion. The text of the opinion shows that 
the Supreme Court regarded the third waiver valid only 
“because given within the period as extended by the 
second” (p. 287). If the Supreme Court had intended 
in this case to express any opinion, even by implication, 
on the question involved in the Uncasville and McDonnell 
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cases, it would certainly not have expressly left the same 
question open in the case of Burnet v. Chicago Railway 
Equipment Co., supra, which was simultaneously argued 
and decided. The Supreme Court has granted a writ of 
certiorari in the McDonnell case. 

In Pacific Coast Steel Co. v. McLaughlin, where, as 
in the present case, assessment had been made and the 
period of limitation upon collection had expired prior 
to the enactment of the Revenue Act of 1924, the Circuit 
Court of Appeals for the Ninth Circuit attempted to dis¬ 
tinguish the Uncasville case upon the ground that in the 
latter case the waiver would have revived the right to 
fix the tax liability as well as the right to collect it, 
whereas the waiver before the Court would have revived 
merely the right to collect the tax. We can perceive no 
substance in this distinction. 

The Court also argued that under the decisions in 
Stange v. United States, 282 U. S. 270, Aiken v. four net, 
282 U. S. 277, and Florsheim Brothers Drygoods Co. v. 
United States, supra, the waiver was not necessarily de¬ 
pendent upon statutory authorization but was k valid 
common law waiver. There is nothing in these cases 
which supports this view. In the Aiken case the Supreme 
Court refused to hold a waiver invalid on the ground that 
it was executed prior to the enactment of Section 250 (d) 

of the Revenue Act of 1921, which contained the first ex- 

7 . 1 

press authority for waivers, but the language of iifs opin¬ 
ions in that case and the Florsheim case indicates that 
waivers filed after the enactment of statutory authority 
for waivers are invalid unless they are executed in com¬ 
pliance with such authoritv. In the Aiken case the Court 
said, at page 281: 

44 While <§>250 (d) first specified that a waiver 
be in waiting and signed by the Commissioner, 
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there was nothing in that section which invali¬ 
dated waivers made prior to its enactment or 
limited the effect of such instruments on the limi¬ 
tations therein imposed. Compare Florsheim 
Bros. v. United States, 280 U. S. 453, 467.’ ’ 

And in the Florsheim case the Court said, at page 467: 

44 Section 278(c) reenacted the provision as to 
extension of time by the consent of the Commis- 
sioner and the taxpayer; and constituted the sole 
statutory authority for the waiver of the period 
of limitation for taxes due under the 1918 and 1921 
Acts. It unquestionably applied to waivers there¬ 
after to be executed; and no reason appears why 
it did not equally apply to waivers executed prior 
to the passage of the Act.” 

The cases cited above to show the necessity of a signa¬ 
ture on behalf of the Commissioner also show that 
waivers executed while statutory provisions for waivers 
are in force are dependent upon statutory authorization 
for their validitv. 

In the Pacific Coast case the Court referred to the 
cases of Consumers 7 Ice Co. v. Burnet, 60 App. D. C. 191, 
50 F. (2d) 341, and Pott ash Bros. v. Burnet, 60 App. 
D. C. 167, 50 F. (2d) 317, decided by this Court, as be¬ 
ing to the same effect as the McDonnell case. The point 
could not have been presented in the first of these cases, 
however, because the original period of limitation could 
not have expired before the enactment of the Revenue 
Act of 1924. Nor was the point presented in the sec¬ 
ond case. There! the taxpayer insisted that a waiver 
signed December 3, 1924, relating to 1917 taxes, was 
invalid because of the fact that when it was signed the 
tax was barred, i This Court said in its opinion that 
the findings of the Board of Tax Appeals to the effect 
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that there had been filed “a chain of waivers or consents 
extending the time” would indicate the fact to be to the 
contrary, but said that it did not regard the question as 
material since Stonge v. United States “in which it was 
held that a waiver of the limitation is effective, even 
though executed more than five years after the filing of 
the return.” Nothing in the opinion shows that (he tax 
was barred prior to the enactment of the Revenue Act 
of 1924 or that this Court assumed that it was. 

Since subdivision (e) of Section 278 qualifies sub¬ 
division (c), the second waiver was, we submit, invalid 
for the additional reason that the deficiency ha<{l been 
assessed prior to the date of the enactment of the Act, 
and subdivision (e) (2) provides that the sectioy shall 
not affect any assessment made prior to that tinjie. In 
Russell v. United States, 278 U. S. 181, in holding that 
subdivision (e) (2) renders subdivision (d), which (allows 
six years after assessment for collection, inapplicable 
where assessment was made before the enactment of the 
Act, the Supreme Court said, at page 188: 

“Paragraph (e), (2), of §278 expressly directs 
that that section shall not affect anv assessment 
made before June 2, 1924. Counsel for the United 
States maintain that to extend the time for [bring¬ 
ing suit thereon does not ‘affect’ an assessment 
within the meaning of the paragraph. We cannot 
agree. Some real force must be given to the,words 
used—they were not employed without definite 
purpose. The rather obvious design, we think, 
was to deprive § 278 of any possible application to 
cases where assessment had been made pfior to 
June 2 , 1924 .” (Italics ours.) j 

If an extension of the period of limitation for collection 
by the operation of subdivision (d) “affects” an Assess¬ 
ment within the meaning of subdivision (e) (2), s<|> must 
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an extension of the period by waiver under subdivision 
(c) and the latter form of extension must be as inopera¬ 
tive as the former when the assessment has been made 
before the enactment of the Act. 

The second waiver was invalid, we believe, for the 
further reason that it was executed in response to a re¬ 
quest from the office of the Commissioner contained in a 
letter in which it was represented that the period of limi¬ 
tation had not yet expired (see pp. 8-9, supra). This 
shows that the waiver was executed by reason of either 
a mutual mistake or a fraud on the part of someone 
in the Commissioner’s office. In Joy Floral Co. v. 
Commissioner, 58 App. D. C. 277, 29 F. (2d) 865, this 
Court held a waiver executed under similar circumstances 
invalid. In that case the evidence of the circumstances 
under which the waiver was executed presented no 
stronger case of mistake or fraud than the corresponding 
evidence involved in the present case. The case appar¬ 
ently came to this Court upon the findings of the Board 
of Tax Appeals. The pertinent evidence in these findings 
shows merely that the waiver was executed after the Com¬ 
missioner had mailed to the taxpayer a letter stating that 
the period of limitation would expire “presently” (7. B. 
T. A. 800-801). An almost identical statement was con¬ 
tained in a letter in response to which the waiver in the 
present case was filed. In holding the waiver before it 
invalid, this Court said, at page 867: 

“In this case, it may be explained, the record 
discloses without dispute that, when the written 
consent was executed bv the Commissioner and the 
taxpayer, they both rested under the mistaken be¬ 
lief that the five-year period of limitation had not 
yet expired. The taxpayer, it appears, was led into 
this belief by a written notice sent to him by the 
Deputy Commissioner, containing an erroneous 
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statement to that effect. Neither the Commissioner 
nor the taxpayer, when the consent was signed, 
actually intended it as a waiver of the taxpayer’s 
rights if any, arising from the fact that the five- 
year period had already expired.” 

The Joy Floral case is not overruled on this point by 
any of the later decisions of the Supreme Court on the 
validity of waivers. 

In Panther Rubber Manufacturing Co. v. Commis¬ 
sioner, 45 F. (2d) 314, the Circuit Court of Appeals for 
the First Circuit held that a waiver executed under simi¬ 
lar circumstances was invalid. The Court said, a|t page 
316: 

“A waiver is the intentional relinquishment of 
a known right. Waiver implies knowledge and is 
not applicable to one who has acted withojut full 
knowledge of all of the facts. The party relying 
on waivers assumes the burden of proof as to the 
knowledge of the party making the waiver. There 
can, of course, be no waiver where it was obtained 
by duress or fraud.” 

* # # # * * 

“How do these well-established principles of 
the law of waiver affect this case? Neither the 
president nor comptroller knew at the time that the 
right to assess an additional tax no longer ex¬ 
isted. 9 7 

* * * * * | # 

“Not only they did not know that the govern¬ 
ment had no power at that time to assess an addi¬ 
tional tax, but they were misled by the agent, who 
asserted that unless the waiver was signed the 
Commissioner would at once proceed to assess the 
deficiency. It amounted to an assertion tqat the 
government still had the power to assess; tljiat the 
period had not expired. Fraud may consist not 
only in stating a fact known to be false, intending 
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it to be relied on, but in asserting as of one’s own 
knowledge especially by one who would be pre¬ 
sumed to know, material facts, susceptible of 
knowledge, when the person so stating does not 
know whether they are true or false, but which in 
fact are false, even though he may believe them to 
be true.” 

In J. P. Stevens Engraving Co. v. United States, 48 F. 
(2d) 899, affirmed on another ground in 53 F. (2d) 1 
(C. C. A., 5th Circ.), the District Court in its opinion 
manifested a willingness to follow Panther Rubber Man¬ 
ufacturing Co. v. Commissioner , supra, but for the case 
of Stange v. United States, supra, which it construed as 
foreclosing the question. In the portion of its opinion 
referred to by the District Court, however, the Supreme 
Court merelv held that an assessment waiver would be 
construed as relating to collection as well as assessment 
even though when it was executed both parties believed 
that distraint was possible after the expiration of the 
statutory period for collection by suit. 

c. The third waiver was invalid (1) because it 
was not authorized by Section 278 of the Revenue 
Act of 1926, (2) because it was executed by reason 
of a mutual mistake or fraud, and (3) because the 
liability for the deficiency had been extinguished by 
Section 1106(a) of the Revenue Act of 1926. 

The third waiver, an assessment waiver dated No¬ 
vember 18, 1926, was filed while the Revenue Act of 
1926 was in force and before that Act was amended by 
the Revenue Act of 1928. Section 277 (a) of this Act, 
like the corresponding section of the Revenue Act of 
1924, provides that, except as provided in Section 278, 
taxes for the year involved in this case shall be assessed 
within five years after the return was filed and no pro- 
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ceeding in court for collection shall be begun affer the 
expiration of such period. Section 278 (c), which pro¬ 
vides for waivers, was, prior to its amendment by the 
Revenue Act of 1928, identical with the correspbnding 
section of the preceding Act. Section 278 (e), which 
corresponds with Section 278 (e) of the preceding Act, 
provides as follows: j 

“This section shall not bar a distraint or pro¬ 
ceeding in court begun before the enactment of 
the Revenue Act of 1924; nor shall it authorize 
the assessment of a tax or the collection thereof 
by distraint or by proceeding in court (1) if at the 
time of the enactment of this Act such assessment, 
distraint or proceeding was barred by the! statu¬ 
tory period of limitation properly applicable 
thereto, unless prior to the enactment of tlp.is Act 
the Commissioner and the taxpayer agreed in 
writing thereto, or (2) contrary to the provisions 
of subdivision (a) of section 274 of this Act.” 

i 

Subdivision (2) of this paragraph is not material in this 
case. We submit that in the Revenue Act of 1^26, as 
in the preceding Act, subdivision (e) of Section 278, 
qualifies subdivision (c) and that since the fiijst and 
second waivers failed to extend the period of limitation 
to February 26, 1926, the date of the enactment of the 
Revenue Act of 1926, the third waiver, like the j second 
waiver, was unauthorized and invalid under the \Uncas- 
ville case (see pp. 35-42, supra). The excepiion in 
subdivision (e) embraced in the words “unless prior to 
the enactment of this Act the Commissioner and the tax¬ 
payer agreed in writing thereto” affords no ground for 
distinguishing the Uncasville case because it obviously 
refers only to agreements which are valid and effective 
to extend the period of limitation. In the following cases 
waivers were held invalid by reason of Section 278 (e) 
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of the Revenue Act of 1926: Wetherell Bros. Co. v. 
White, 46 F. (2d) 83 (D. C., D. Mass.); Corn Poducts 
Refining Co. v. Commissioner, 22 B. T. A. 605, 626-627; 
Jacob Bros. v. Commissioner, 19 B. T. A. 315; James & 
Holmstrom Piano Co. v. Commissioner, 19 B. T. A. 322. 

The third waiver, like the second, was executed in 
response to a request from the office of the Commissioner 
contained in a letter in which it was represented that the 
period of limitation had not yet expired (see pp. 8-9, 
supra). We submit that it was, therefore, like the second 
waiver, invalid for the additional reason that it resulted 
from either a mutual mistake or fraud. 

Finally, we submit that the third waiver is invalid 
because, by reason of the fact that the first and second 
waivers were invalid, the liability for the deficiency had, 
at the time when the waiver was filed, been extinguished 
by Section 1106(a) of the Revenue Act of 1926 which pro¬ 
vided in part as follows: 

“The bar of the statute of limitations against 
the United States in respect of any internal-rev¬ 
enue tax shall not only operate to bar the remedy 
but shall extinguish the liability; * * * ’ * 

Waivers have been held invalid for this reason in 
Wetherell Bros. Co. v. White, supra, and a uniform line 
of decisions of the Board of Tax Appeals. Peerless 
Woolen Mills v. Commissioner, 13 B. T. A. 1119; Steiner 
Manufacturing Co. v. Commissioner, 18 B. T. A. 740; 
Melville W. Thompson v. Commissioner, 18 B. T. A. 
1192; United States Refractories Corp. v. Commissioner, 
23 B. T. A. 872; Knight-Campbell Music Co. v. Commis¬ 
sioner, 23 B. T. A. 1234; Northern Coal Co. v. Commis¬ 
sioner, 24 B. T. A. 307. None of the decisions of the Su¬ 
preme Court upon the effect of waivers executed after the 
expiration of the period of limitation involved waivers 
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filed while Section 1106 (a) was in force. Sectionj 612 of 
the Revenue Act of 1928, which repealed Section 1106 (a) 
“as of February 26, 1926,” could not, of course,; retro¬ 
actively affect the validity of waivers executed wHile the 

i 

section was in force. See Peerless Woolen Mills y. Com¬ 
missioner, supra, p. 1131; Steiner Manufacturing j Co, v. 
Commissioner, supra, p. 741; United States Refractories 
Corp, v. Commissioner, supra, p. 878. It has be^n uni¬ 
formly held that Section 612 did not recreate liability ex- 
tinguishedby Section 1106 (a). See United States v. John 
Barth Co., 27 F. (2d) 782, 784 (C. C. A., 8th Cirjj.), re- 
versed on another ground, 279 U. S. 370; Dobbins V. Com¬ 
missioner, 31 F. (2d) 935, 937 (C. C. A., 3rd Circ.); 
Griffiths v. Commissioner, 50 F. (2d) 782, 785-786 (C. C. 
A., 7th Circ.); Pepsin Syrup Co. v. Schwaner, 35 F. (2d) 
197, 199 (D. C., S. D., Ill.); Wettengel v. Robinson, 300 
Pa. 355, 150 Atl. 658, 662. j 

i 

d. The fourth waiver was invalid (1) because 
it was not authorized by Section 278 of the Revenue 
Act of 1926 and (2) because the liability for the de¬ 
ficiency had been extinguished by Section 1106 (a) 
of the Revenue Act of 1926. 


The fourth waiver, a collection waiver dated Becem- 
1927, was, like the third waiver, filed while the 
Revenue Act of 1926 was in force and before that Act 
was amended by the Revenue Act of 1928. The statutory 
authority for collection waivers in the Revenue jAct of 
1926 was contained in Section 278 (d) which, prioit to its 
amendment by the Revenue Act of 1928, provided as 
follows: 

“Where the assessment of any income, ixcess- 
profits, or war-profits tax imposed by this t^.tle or 
by prior Act of Congress has been made (whether 
before or after the enactment of this Act) Iwithin 


i 
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the statutory period of limitation properly ap¬ 
plicable thereto, such tax may be collected by dis¬ 
traint or by a proceeding in court (begun before 
or after the enactment of this Act), but only if 
begun (1) within six years after the assessment 
of the tax, or (2) prior to the expiration of any 
period for collection agreed upon in writing by 
the Commissioner and the taxpayer.” 

Since subdivision (e) of Section 278 qualifies the author¬ 
ity for assessment waivers given by subdivision (c) it 
must likewise qualify the authority for collection waivers 
given by subdivision (d). Therefore, the prior waivers 
having been insufficient to extend the period of limitation 
to the date of the enactment of the Revenue Act of 1926, 
we submit that the fourth waiver was, like the second and 
third waivers, unauthorized and invalid under the Uncas- 
ville case. 

Like the third waiver, the fourth waiver was invalid 
also because when it was filed the liability for the de- 
ficiencv had been extinguished by Section 1106 (a) of the 
Revenue Act of 1926. 

e. The fifth waiver was invalid because it was 
not authorized by Section 278 of the Revenue Act 
of 1926. 

The fifth waiver, a collection waiver dated October 17, 
1928, was filed while the Revenue Act of 1926, as amended 
by the Revenue Act of 1928, was in force. Section 
278 (d) of the Revenue Act of 1926 as amended by Sec¬ 
tion 506 of the Revenue Act of 1928 provided as follows: 

“Where the assessment of any income, excess- 
profits, or war-profits taxes imposed by this title 
or by prior Act of Congress has been made 
(whether before or after the enactment of this 
Act) within the period of limitation properly 
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applicable thereto, such tax may be collected by 
distraint or by a proceeding in court (begun before 
or after the enactment of this Act), but!only if 
begun (1) within six years after the assessment of 
the tax, or (2) prior to the expiration of any 
period for collection agreed upon in writing by 
the Commissioner and the taxpayer before the ex¬ 
piration of such six-year period. The period so 
agreed upon may be extended by subsequent agree¬ 
ments in writing made before the expiratio\i of the 
period previously agreed upon” (Italics ours.) 

The only material amendment to this subdivision!of Sec¬ 
tion 278 was the addition of the italicized portion which 
added an express requirement that the waiver ]be tiled 
before the expiration of the period of limitation. iA simi¬ 
lar requirement was added to subdivision (c). j These 
amendments clearly show no intention to authorize 
waivers with respect to taxes barred at the timq of the 
enactment of the Revenue Act of 1926. Therefor^, since 
the period of limitation expired prior to the enactment 
of the Revenue Act of 1926, the fifth waiver was, tike the 
fourth waiver, unauthorized and invalid under the 
Uncasville case unless, by reason of subdivision (f) 
which was added to Section 278 by Section 506| of the 
Revenue Act of 1928, subdivision (e) ceased to 'qualify 
subdivision (d). 

Subdivision (f) provides as follows: 

“Any agreement which would be witjhin the 
provisions of subdivision (c) or (d) of this section 
but for the fact that it was executed after tl|ie expi¬ 
ration of the period of limitation extended |)y such 
agreement, shall be valid and effective according 
to its terms if entered into after the enactment of 
the Revenue Act of 1928 and before JanUary 1, 
1929.” | 

This subdivision applies only to waivers “which wjould be 
within the provisions of subdivision (c) or (d ).’*\ Thus 

I 
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it merely modifies subdivisions (c) and (d) so that the 
new requirement that waivers be executed before the 
expiration of the period of limitation shall not apply to 
waivers filed between the enactment of the Revenue Act 
of 1928 and January 1, 1929. It does not purport to 
authorize anv waiver which would not have been author- 
ized by subdivision (c) or subdivision (d) before this 
new requirement was added. Before this new require¬ 
ment was added, subdivision (e) qualified subdivisions 
(c) and (d) so that they did not authorize waivers with 
respect to taxes barred before the enactment of the Reve¬ 
nue Act of 1926. Subdivision (f) does not purport to 
modify or affect subdivision (e) in any way. Therefore, 
we submit, subdivision (e) continued to qualify subdivi¬ 
sions (c) and (d) with respect to all waivers including 
those filed in the period covered by subdivision (f), and 
the fifth waiver was therefore unauthorized and invalid. 

f. The sixth waiver was invalid because it was 
not authorized by Section 278 of the Revenue Act 
of 1926. 

The sixth waiver, a collection waiver dated September 
27, 1929, was filed while the Revenue Act of 1926, as 
amended by the Revenue Act of 1928, was in force, but 
after the period specified in subdivision (f), and was 
therefore clearly invalid under subdivision (d) as 
amended. 

g. The fourth, fifth and sixth waivers do not 
affect this case even if valid. 

Even if the fourth, fifth and sixth waivers were all 
valid, we submit that they were insufficient to justify the 
determination of a deficiency by the Board of Tax Ap¬ 
peals, which was made on April 20, 1931 (R. 21), because 
all of them were filed after the proceeding before the 
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Board had been instituted and expired before April 20, 
1931, and their effectiveness was not extended by Section 
277 (b) of the Revenue Act of 1926 which suspends the 
running of the statute of limitations until sixtv da^s after 
the decision of the Board has become final. 

The case of Burnet v. Chicago Railway Equipment 
Co., 282 U. S. 295, involved a waiver filed after tljie insti¬ 
tution of the proceeding before the Board. The waiver 
provided that “the time for making any assessment 
* * * shall remain in effect until December 31, 1926, 

and shall then expire except that if a notice of a de¬ 
ficiency in tax is sent to said taxpayer * * * before said 
date and * * * if an appeal is filed with said Board, 
then said date shall be extended by the number bf days 
between the date of mailing of such notice of deficiency 
and the date of final decision by said Board.” T^he tax¬ 
payer contended that by its terms the waiver Spired 
December 31,1926, because, since the appeal to the Board 
had already been taken when the waiver was filed, the 
provisions purporting to extend the time for assessment 
were inapplicable. The Supreme Court held that the ex¬ 
tension provisions of the waiver were applicable because 
the letter from the Commissioner in response to| which 
the waiver was filed showed that these provisions! “were 
clearly intended to be applicable.” It is significant that 
although the applicable revenue act, the Revenue Act of 
1924, contained a provision similar in effect to section 
277 (b) of the Revenue Act of 1926, the Supreme; Court 
disposed of the case entirely on the basis of the intention 
of the parties and did not even suggest that, irrespective 
of the express extension provisions contained in it, the 
effect of the waiver was extended by statute. This shows, 
we believe, that the effect of a waiver filed after thb insti¬ 
tution of a proceeding before the Board is determined by 
the intention of the parties, in accordance with the gen- 
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eral rule of construction of waivers (see United States v. 
Southern Lumber Co., 51 F. (2d) 956, 960; Stange v. 
United States, 282 U. S. 270, 276-277), and its effect is 
not automatically extended by section 277 (b) regardless 
of such intention. 

The evidence in the present case shows clearly that 
the parties did not intend that the fourth, fifth and sixth 
waivers have any effectiveness beyond their respective 
expiration dates. The letter of Collector Anderson 
dated November 5, 1928, in response to which the fifth 
waiver was filed (R. 58), is as follows: 

“ There is attached waiver covering outstand¬ 
ing tax of $42,702.50 for the year 1918. Waiver 
covering this account, which was signed by yon, 
[the fourth waiver] expires on December 31st, 
1928. Inasmuch as it appears that this account 
is still pending before the United States Board of 
Tax Appeals it is requested that the enclosed 
forms be signed and returned to this office as soon 
as possible.” (Italics ours.) (R. 67.) 

This letter shows that the Collector did not regard these 
waivers as effective beyond their expiration dates. 
Coupled with the fact that the parties executed three 
waivers overlapping each other instead of executing only 
one, which would have been sufficient if Section 277 (b) 
applied, it negatives any intention that any of these 
waivers remain effective beyond their expiration dates. 
We submit, therefore, that the fourth, fifth and sixth 
waivers, even if valid, are insufficient to sustain the de¬ 
cision of the Board of Tax Appeals. 

Because all of the waivers were invalid and because 
the fourth, fifth and sixth waivers, if valid, would have 
expired before the Board of Tax Appeals rendered its 
determination of a deficiency, we submit that collection 
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of the deficiency is barred even if the waivers signed with 
the Commissioner’s name should be held to have consti¬ 
tuted his consent in writing. 


The petitioner is not estopped to deny the valid¬ 
ity of the waivers. 

| 

In the Board of Tax Appeals the respondent argued 
that the petitioner is estopped to deny the validity of the 
waivers because by filing them he secured further con¬ 
sideration of his tax liability. In making this argument 
the respondent relied principally upon the language of 
the District Court for the Western District of Pennsyl¬ 
vania in Liberty Baking Co. v. Heiner, 34 F. (2d) 513, 
affirmed 37 F. (2d) 703 (C. C. A., 3rd Circ.), to tlije effect 
that it is unconscionable for a taxpayer to repudiate a 
waiver after having obtained further consideration of 
his tax liability upon the basis of it. 

In that case the taxpayer, attacking the validity of 
waivers, made two points, first, that the corporate officers 
who executed them had no authority to do so, a^id, sec¬ 
ond, that they were not properly executed on bihalf of 
the Commissioner. The language relied upon by the re¬ 
spondent was used by the Court in disposing of {he first 
point. That point is not involved in the present case. 
On the other point, the Court merely applied the general 
rule that, in the absence of evidence to the contrary, the 
signature of the Commissioner appearing on a! waiver 
will be presumed to have been properly affixed. Tjhis pre¬ 
sumption, as we have shown in Point I, is rebutted in 
the present case by the evidence. Thus Liberty Baking 
Co. v. Heiner is clearly distinguishable. 
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There is absolutely nothing in the record tending to 
show any misrepresentation or other act on the part of 
the petitioner which makes it unconscionable for him now 
to attack the validity of the waivers. There is no evi¬ 
dence indicating that prior to the trial he had any knowl¬ 
edge of the existence of the objections to the waivers 
which he now urges. The sole ground for the attempt 
to apply against the taxpayer the doctrine of estoppel 
is that the taxpayer received benefits which he would not 
have received had the waivers not been filed. This falls 
very far short of presenting a case of estoppel. 

The respondent’s present embarrassment does not re¬ 
sult from unconscionable conduct on the part of the tax¬ 
payer but solely from the delinquency of his own office 
in failing to obtain timely waivers and have them prop¬ 
erly executed on the part of the Commissioner. As the 
Circuit Court for the Sixth Circuit said in Essex Coal 
Co. v. Commissioner, 39 F. (2d) 892, at page 895, the 
Commissioner “ cannot create an estoppel by his own 
failure to perform the act directed by the plain provi¬ 
sion of the law.” In Corn Products Refining Co. v. Com¬ 
missioner, 22 B. T. A. 605, the Board of Tax Appeals 
said, at page 621: 

“* * * we do not think that the principle of 
estoppel should be invoked to take the place of 
what is required by statute, that is, an instrument 
in writing in which the consent of both parties is 
expressed.” 

In Gott v. Live Poultry Transit Co., 153 Atl. 801, the 
Court of Chancery of the State of Delaware refused to 
hold a taxpayer estopped to deny the validity of a waiver, 
saying, at page 805: 

“I know of no case which holds that an 
estoppel, for which the government contends in 
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this case, can be held to arise where the conduct 
on which it rests is the conduct of the party claim¬ 
ing the benefit of the estoppel in mist^kingly 
judging, as here, what the rules of law are, and 
where no element of fraudulent concealment or 
misrepresentation on the part of the other party 
is shown.” j 

It would be an extraordinary doctrine of law| which 
would hold that by submitting a waiver a taxpayer dis¬ 
qualifies himself from questioning its validity pn the 
ground that it does not comply with the statutes. It is 
inconceivable that if such a doctrine were valid the Courts 
would have ignored it for the past decade and devoted 
their time to serious consideration of the many difficult 
questions involved by taxpayers’ attacks upon thei valid¬ 
ity of waivers. 

The case of Botany Worsted Mills v. United fitates, 
278 U. S. 282, which is described on pages 15-16, \supra, 
shows clearly, we believe, that the receipt of benefits 
by a taxpayer under departmental action not copform¬ 
ing to the statutes does not estop him from question¬ 
ing the validity of that action. In that case the Supreme 
Court held that although the taxpayer had accepted bene¬ 
fits under an informal settlement of tax liability made 
with the Commissioner it was not estopped to repudiate 
that settlement as not conforming to the statute and 
maintain an action for a refund in derogation of it. 


i 
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CONCLUSION. 

It is respectfully submitted that the order and 
determination of the Board of Tax Appeals in this 
case should be reversed. 

Respectfully submitted, 

Richard E. Dwight, 
Attorney for the Petitioners. 


Richard E. Dwight, 
Howe P. Cochran, 
Frederick S. Winston, 
William N. Wood, 
Harold L. Smith, 
Curtiss E. Frank, 

Of Counsel. 



57 


APPENDIX 

Revenue Act of 1921, § 250 (d) (42 Stat. 265): 

The amount of income, excess-profits qr war- 
profits taxes due under any return made under this 
Act for the taxable vear 1921 or succeeding taxable 
years shall be determined and assessed by tfie Com¬ 
missioner within four years after the retfirn was 
filed, and the amount of any such taxes du^ under 
any return made under this Act for prior jtaxable 
years or under prior income, excess-profits, jor war- 
profits tax Acts, or under section 38 of the Act en¬ 
titled “An Act to provide revenue, equalize duties, 
and encourage the industries of the United States, 
and for other purposes,’’ approved August |5, 1909, 
shall be determined and assessed within five years 
after the return was filed, unless both the Commis¬ 
sioner and the taxpayer consent in writing tef a later 
determination, assessment, and collection of the tax; 
and no suit or proceeding for the collection of any 
such taxes due under this Act or under ptrior in¬ 
come, excess-profits, or war-profits tax Act^, or of 
any taxes due under section 38 of such Act) of Au¬ 
gust 5, 1909, shall be begun, after the expiration of 
five vears after the date when such return was 
filed/* * *” | 

Revenue Act of 1924, § 277 (a) (43 Stat. 29$) : 

i 

Except as provided in section 278 and in sub¬ 
division (b) of section 274 and in subdivisioh (b) of 
section 279— 

! 

* # # # * # ! # 

(2) The amount of income, excess-profits, and 
war-profits taxes imposed by the Act entitled “An 
Act to provide revenue, equalize duties, andi encour¬ 
age the industries of the United States, and ror other 
purposes,” approved August 5, 1909, the jAct en- 


i 

I 
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titled “An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for other 
purposes,” approved October 3, 1913, the Revenue 
Act of 1916, the Revenue Act of 1917, the Revenue 
Act of 1918, and bv anv such Act as amended, shall 
be assessed wdthin five years after the return was 
filed, and no proceeding in court for the collection 
of such taxes shall be begun after the expiration of 
such period. 

Revenue Act of 1924, § 278 (c) (43 Stat. 300): 

Where both the Commissioner and the taxpayer 
have consented in writing to the assessment of the 
tax after the time prescribed in section 277 for its 
assessment the tax mav be assessed at anv time 
prior to the expiration of the period agreed upon. 

Revenue Act of 1924, § 278 (d) (43 Stat. 300) : 

Where the assessment of the tax is made within 
the period prescribed in section 277 or in this sec¬ 
tion, such tax mav be collected bv distraint or by 
a proceeding in court, begun within six years after 
the assessment of the tax. Nothing in this Act shall 
be construed as preventing the beginning, without 
assessment, of a proceeding in court for the collec¬ 
tion of the tax at any time before the expiration of 
the period within which an assessment may be made. 

Revenue Act of 1924, § 278 (e) (43 Stat. 300): 

This section shall not (1) authorize the assess¬ 
ment of a tax or the collection thereof bv distraint 
or by a proceeding in court if at the time of the en¬ 
actment of this Act such assessment, distraint, or 
proceeding was barred by the period of limitation 
then in existence, or (2) affect any assessment made, 
or distraint or proceeding in court begun, before the 
enactment of this Act. 
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Revenue Act of 1926, § 277 (a) (44 Stat. 58) :j 
Except as provided in section 278— 

(2) The amount of income, excess-profils, and 
war-profits taxes imposed by the Revenue Act of 
1921, and by such Act as amended, for the taxable 
year 1921 and succeeding taxable years, and the 
amount of income taxes imposed by the Revenue 
Act of 1924, shall be assessed within four years after 
the return was filed, and no proceeding in court with¬ 
out assessment for the collection of such taxes shall 
be begun after the expiration of such period, j 

l 

Revenue Act of 1926, § 277 (b) (44 Stat. 58-59): 

The running of the statute of limitations pro¬ 
vided in this section or in section 278 on the making 
of assessments and the beginning of distraint or a 
proceeding in court for collection, in respect pf any 
deficiency, shall (after the mailing of a notice] under 
subdivision (a) of section 274) be suspended for the 
period during which the Commissioner is prohibited 
from making the assessment or beginning distraint 
or a proceeding in court, and for 60 days thereafter. 

Revenue Act of 1926, § 278 (c) (44 Stat. 59): 

i 

Where both the Commissioner and the taxpayer 
have consented in writing to the assessment jof the 
tax after the time prescribed in section 277 for its 
assessment the tax may be assessed at any timd prior 
to the expiration of the period agreed upon|. 

Revenue Act of 1926, § 278 (d) (44 Stat. 59): j 

Where the assessment of any income, dxcess- 
profits, or war-profits tax imposed by this tijtle or 
by prior Act of Congress has been made (whether 
before or after the enactment of this Act) within the 
statutory period of limitation properly applicable 
thereto, such tax may be collected by distraint or by 
a proceeding in court (begun before or after the en- 

i 


60 


actment of this Act), but only if begun (1) within six 
years after the assessment of the tax, or (2) prior 
to the expiration of any period for collection agreed 
upon in writing by the Commissioner and the tax¬ 
payer. 

Revenue Act of 1926, § 278 (e) (44 Stat. 59): 

This section shall not bar a distraint or proceed¬ 
ing in court begun before the enactment of the Rev¬ 
enue Act of 1924; nor shall it authorize the assess¬ 
ment of a tax or the collection thereof bv distraint 

m/' 

or by proceeding in court (1) if at the time of the 
enactment of this Act such assessment, distraint 
or proceeding was barred by the statutory period 
of limitation properly applicable thereto, unless 
prior to the enactment of this Act the Commissioner 
and the taxpayer agreed in writing thereto, or (2) 
contrary to the provisions of subdivision (a) of sec¬ 
tion 274 of this Act. 

Revenue Act of 1926, § 1106 (a) (44 Stat. 113): 

The bar of the statute of limitations against the 
United States in respect of any internal-revenue tax 
shall not only operate to bar the remedy but shall 
extinguish the liability; but no credit or refund in 
respect of such tax shall be allowed unless the tax¬ 
payer has overpaid the tax. The bar of the statute 
of limitations against the taxpayer in respect of any 
internal-revenue tax shall not only operate to bar 
the remedy but shall extinguish the liability; but no 
collection in respect of such tax shall be made unless 
the taxpayer has underpaid the tax. 

Revenue Act of 1928, §504 (a) (45 Stat. 870): 

Section 277 (b) of the Revenue Act of 1926 is 
amended to read as follows: 

“(b) The running of the statute of limitations 
provided in this section or in section 278 on the mak- 


61 


ing of assessments and the beginning of distraint 
or a proceeding in court for collection, in respect of 
any deficiency, shall (after the mailing of a jnotice 
under subdivision (a) of section 274) be suspended 
for the period during which the Commissioner is 
prohibited from making the assessment or beginning 
distraint or a proceeding in court (and in anyievent, 
if a proceeding in respect of the deficiency is 
on the docket of the Board, until the decision 
Board becomes final) and for 60 days thereafter.” 

Revenue Act of 1928, §506 (45 Stat. 870-871): 

(a) Section 278 (c) and (d) of the Revenue Act 
of 1926 are amended to read as follows: 

“(c) Where before the expiration of th<i time 
prescribed in section 277 for the assessment of the 
tax, both the Commissioner and the taxpayer have 
consented in writing to its assessment aftei J such 
time, the tax may be assessed at any time pijior to 
the expiration of the period agreed upon. The 
period so agreed upon may be extended by Subse¬ 
quent agreements in writing made before the ekpira- 
tion of the period previously agreed upon. 

“(d) Where the assessment of any incorpe, ex¬ 
cess-profits, or war-profits taxes imposed by th}s title 
or by prior Act of Congress has been made (whether 
before or after the enactment of this Act) "Within 
the period of limitation properly applicable thereto, 
such tax may be collected by distraint or by h pro¬ 
ceeding in court (begun before or after the enact¬ 
ment of this Act), but only if begun (1) within six 
years after the assessment of the tax, or (2) prior 
to the expiration of any period for collection agreed 
upon in writing by the Commissioner and th^ tax¬ 
payer before the expiration of such six-year period. 
The period so agreed upon may be extended by sub¬ 
sequent agreements in writing made before the ex¬ 
piration of the period previously agreed upoii.” 


| 

i 
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(b) Section 278 of the Revenue Act of 1926 is 
further amended by adding at the end thereof a new 
subdivision to read as follows: 

“(f) Any agreement which would be within the 
provisions of subdivision (c) or (d) of this section 
but for the fact that it was executed after the ex¬ 
piration of the period of limitation extended by such 
agreement, shall be valid and effective according to 
its terms if entered into after the enactment of the 
Revenue Act of 1928 and before January 1, 1929.’ ’ 

(c) The amendments made by this section to the 
Revenue Act of 1926 shall not be construed as in any 
manner affecting the validity of waivers made prior 
to the enactment of this Act, which shall be deter¬ 
mined according to the law in existence at the time 
such waiver was tiled. 

Revenue Act of 1928, § 612 (45 Stat. 875): 

Section 1106 (a) of the Revenue Act of 1926 is 
repealed as of February 26, 1926. 


» 
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Court of Appeals of the District of Columbia 

No. 5657. 

Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Ap¬ 
pellants, 

vs. 

David Burnet, Commissioner of Internal Revenue. 

1 Docket No. 28451. 

Herman C. Fleitmann, Amended Title Marie Jl J. Fleit- 
mann and Thomas Crimmins, Executors of the Estate of 
Herman C. Fleitmann, Deceased (See Order of 3-2-31), 

vs. I 

Commissioner of Int. Rev. 

For Taxpayer: Howe P. Cochran, Esq., Harry Fried¬ 
man (Withdrawn), Richard E. Dwight, Esq., W. N. Wood, 
Esq., F. S. Winston, Esq. 

For Commissioner: Bruce A. Low, Esq., M. l£. Leming, 
Esq., L. H. Rushbrook, Esq., E. Meacham, Esq. 

Docket Entries. 

1927. | 

May 13. Petition received and filed. Taxpayer notified. 

1 ‘ 14. Copy of petition served on General Counsel. 

July 5. Motion for extension of time to ljO-11-27 to 
answer, filed by G. C. 

“ 6. Granted. Both sides notified. 

Sept. 23. Answer filed by G. C. 

“ 26. Copy served on taxpayer—General Calendar. 

1929. | 

Apr. 4. Hearing set May 21, 1929. 

“ 9. Motion to place on the Reserve Cal., filed by 

G. C. 4-11-29 Granted. 

Nov. 13. Hearing set Jan. 15, 1930. j 

1—5657a 
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1929. 

Dec. 19. Motion for leave to amend petition, amendment 
tendered, filed by taxpayer. 12-20-29 Granted. 
“ 20. Motion to limit hearing as to whether the as¬ 

sessment is barred by the statute of limita¬ 
tions, filed by taxpayer. 12-31-29 Granted. 

“ 27. Copv of motion and amended petition served on 

G. C. 

1930. 

Jan. 7. Notice of appearance of W. N. Wood as counsel 
for taxpayer filed. 

“ 9. Motion to place on the Reserve Cal. filed by G. 

C. 1-10-30 Granted. 

“ 15. Answer to amended petition filed by G. C. 

Copy served 1-16-30. 

July 16. Motion to place on the day calendar filed by 
taxpayer. 

“ 17. Motion granted to Oct. 2, 1930. 

Sept. 24. Notice of the appearance of Harry Friedman, 
counsel for taxpayer filed. 

“ 24. Motion for continuance to Oct. 8, 1930 filed by 

taxpayer. 9-26-30 Granted. 

“ 24. Motion for leave to file amended answer filed 

by G. C. Amended answer tendered. 

“ 26. Motion to amend granted. 

“ 26. Application for subpoena duces tecum to Burnet 

and Robinson filed by taxpayer. 9-29-30 Sub¬ 
poena issued. 

“ 29. Subpoena duces tecum served (2). 

Oct. 2. Application for subpoena filed by taxpayer (D. 

H. Blair). Subpoena issued. 10-4-30 Sub¬ 
poena served. 

“ 2. Application for subpoena filed by G. C. (Edith 

Mead). Subpoena issued. 

“ 3. Application for subpoena filed by G. C. (H. C. 

Fleitmann). 10-3-30 Subpoena issued. 

“ 7. Application for subpoena of Robert H. Lucas 

filed by taxpayer. Subpoena issued. Sub¬ 
poena served. 
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1930. 

Oct. 8. Hearing had before Mr. Arundell. j Submitted. 

Held up pending hearing on Dktsj 28450 and 
17121. I 

“ 11. Transcript of hearing of Oct. 8, 1930 filed. 

“ 23. Application for subpoena of Wm. J. O’Brien 

and J. S. Shea filed by taxpayer, j 
“ 23. Subpoena issued. 10-24-30 Subpoena served. 

Nov. 3. Transcript of hearing of Oct. 27-28,1930 filed. 

Dec. 19. Motion for extension to Jan. 5,1931 to file brief 
and 30 days for reply brief filed by G. C. and 
granted. 

1931. 


Jan. 


i c 
11 
11 

i c 

i c 


Feb. 

Mar. 


Apr. 


i c 


May 

i i 

Nov. 

a 

c c 


5. Memo, filed by taxpayer. 1-5-31 Copy served 
on G. C. 

3. Brief filed by G. C. 

28. Reply brief filed by G. C. 

30. Notice of withdrawal of Harry Fitiedman as 
counsel for taxpayer filed. 

30. Notice of appearance of Howe P. Cochran as 
counsel for taxpayer filed. 

30. Motion for extension of two weeks tb file reply 
brief, filed by taxpayer. 1-31-31 Granted. 

18. Reply brief filed by taxpayer. 2-19-31 copy 
served on G. C. 

2. Order to substitute Marie J. J. Flqitman and 
Thomas Crimmins, Executors of the Estate 
of Herman D. Fleitman, deceased, as peti¬ 
tioner entered. 

20. Findings of fact and opinion rendered, C. 
Rogers Arundell, Div. 7. This proceeding 
will be restored to the general calendar for 
hearing on the merits. 

23. Hearing set May 28, 1931. j 

28. Hearing had before Mr. Murdock. Stipulation 

as to deficiency filed. 

29. Decision entered, John E. Murdock, Div. 3. 

27. Supersedeas bond in the amt. of $29,653.00 ap¬ 
proved and ordered filed. 

27. Stipulation for review by Ct. of Ap. of D. C. 
filed. 

27. Petition for review to Ct. of Ap. of D. C. with 
assignments of error, filed by taxpayer. 
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1931. 

Nov. 27. Proof of service filed. 

Dec. 29. Statement of evidence lodged. 

66 29. Notice of lodgment of statement and of hearing 

Jan. 13, 1932, filed. 

1932. 

Jan. 12. Objections to statement of evidence filed by 
G. C. 

11 13. Hearing had before Mr. Arundell on approval 

of statement of evidence. Continued to 
2-17-32 to enable parties to prepare new state¬ 
ment of evidence. 

“ 13. Order of continuance to Feb. 17, 1932 for hear¬ 

ing on approval of statement of evidence 
entered. 

“ 18. Motion for 60 day extension to prepare and 

transmit record filed by taxpayer. 

“ 19. Order enlarging time to March 26, 1932 for 

preparation of evidence and delivery of 
record entered. 


Feb. 10. Motion for continuance until after 3-1-32 on 
statement of evidence filed by G. C. 

‘ ‘ 12. Order of continuance to 3-2-32 entered. 

Mar. 2. Hearing had before Mr. Arundell on approval 
of statement of evidence. Parties to submit 
agreed statement. 

“ 16. Motion for extension to 4-15-32 to prepare and 

transmit record filed by taxpayer. 

“ 17. Order enlarging time to Apr. 15, 1932 for 

preparation of evidence and delivery of 
record entered. 

“ 23. Agreed statement of evidence lodged. 

“ 25. Agreed statement of evidence approved and 

filed. 

6 ‘ 29. Agreed praecipe filed. Proof of service thereon. 
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United States Board of Tax Appeals. 

Docket No. 28451. j 

Herman C. Fleitmann, 356 Fourth Ave., New York, N. Y., 

Petitioner, 

v. j 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 


The above-named taxpayer hereby appeals from the 
determination of the Commissioner of Internal Revenue set 
forth in the deficiency letter (IT: CR: G-9-60D-C(uB) dated 
March 14, 1927 and, as the basis for his appeal, Sets forth 
the following: 

(1) The taxpayer is an individual with his office at 356 

Fourth Avenue, New York, N. Y. j 

(2) The deficiency letter, a copy of which is'attached, 
(Exhibit A) was mailed to the taxpayer on March 14, 1927 
and showed deficiencies as follows: 


Calendar year 1919. $14,590.77 

Calendar year 1920 . 26,959.01 

Calendar year 1921. j 7,200.20 

Total. ^48,749.98 


(3) The taxes in controversy are income and surtaxes for 

the calendar years 1919, 1920 and 1921 in the ajmount of 
$48,749.98. ! 

(4) The determination of taxes contained in the said 
deficiency letter is based upon the following errors: 

(a) Failure of the Commissioner to hold that tljie assess¬ 
ment and collection of the deficiencies for the years 1919, 
1920 and 1921 were barred by the statute of limitations. 

(b) The Commissioner in determining the amount of 
non-taxable dividends received by the taxpayer fr^m Fleit¬ 
mann & Co., Inc. erroneously concludes that the income of 
the Corporation available for dividends, be not reduced by 
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the provisions of the agreement of the incorporators 
5 of Fleitmann & Co., Inc., setting aside $100,000.00 
annually out of earnings, after the payment of pre¬ 
ferred dividends at the rate of 6% per annum and common 
dividends at the rate of 7% per annum, as a fund to pur¬ 
chase or retire the preferred stock of the Corporation. 

(c) The Commissioner has erroneously used the average 
consolidated income of Fleitmann & Co., Inc. and Fairmont 
Manufacturing Company as a basis of determining the 
income available for dividends paid by Fleitmann & Co., 
Inc. 

(d) The Commissioner has understated the amount of 
non-taxable dividends assigned to the taxpayer as his pro¬ 
portion of the common dividend paid July 3, 1918 from 
paid-in surplus of Fleitmann & Co., Inc. 

(e) The Commissioner has erroneously used the average 
shareholdings of the taxpayer for the period May 24, 1918 
to December 31, 1918 as a basis of determining the amount 
of common dividends received by the taxpayer July 3, 1918 
from paid-in surplus of Fleitmann & Co., Inc. 

(f) The Commissioner has failed to exclude from the tax¬ 
able income of the taxpayer for 1919 and 1920, dividends 
received from Fleitmann & Co., Inc. in excess of earnings 
available for dividends and/or from paid-in surplus of the 
Corporation. 

(g) The Commissioner has erroneously included in tax¬ 
able income for 1918, $367.43 of non-taxable Liberty Bond 
interest as accruing to the taxpayer from an adjustment of 
the distributive shares of the earnings of Fleitmann & Co., 
Inc. for the period January 1, 1918 to May 23, 1918. 

(h) The Commissioner has erroneously included in tax¬ 
able income for 1919, $10,211.58 as the taxpayer’s share of 
the undistributed profits of Seaboard Mills, Inc. and $11,- 
752.00 as his share of the dividends received by Seaboard 
Mills, Inc. 

(i) The Commissioner has erroneously included in tax¬ 
able income for 1920, $36,712.21 as the taxpayer’s share of 
the undistributed profits of Seaboard Mills, Inc. and 
$7,579.00 as his share of the dividends received by Seaboard 
Mills, Inc. 

(j) The Commissioner has erroneously included in tax¬ 
able income for 1921, $16,065.85 as the taxpayer’s share of 
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the undistributed profits of Seaboard Mills, Inc. [which in¬ 
clude $12,196.60 as dividends received by Seaboard Mills, 
Inc. and are erroneously made subject to normal tax. 
6 (5) The facts upon which the taxpayer xjelies as a 

basis for his appeal are as follows: 

(a) The income tax returns of the petitioner for the years 

1919, 1920 and 1921 were filed on-,-, and- 

—,-, respectively. The deficiency letter proposing the 

deficiencies is dated March 14, 1927, a date more' than five 
years after the returns for the years 1919 and 1920 and 
more than four years after the return for the year 1921 
were filed. The proposed deficiencies for the years 1919, 
1920 and 1921 were not assessed or collected wjithin the 
statutory period of limitations. 

(b) Fleitmann & Co., Inc. was incorporated May 24, 1918 
and took over the business of the partnership of Pfleitmann 
& Company as of January 1,1918 pursuant to the terms of 
an agreement dated April 30, 1918 and originally filed its 
tax return for the full calendar year 1918. 

(c) The agreement between the partners with respect to 
the incorporation of the Company provided as follows: 

4 ‘Fourth. The parties hereto agree that after the pay¬ 
ment of dividends on the preferred stock and the [payment 
of dividends at the rate of seven per cent (7%) pqr annum 
on the common stock, or the setting aside of an amount suf¬ 
ficient for such dividends, the Corporation shall $et aside 
out of its earnings in each year for a period of fi[ve years 
commencing with the fiscal year ending December 31st, 
1918, the sum of $100,000 as a surplus fund, and further 
agree that out of the reserve so created $50,000 in each year 
of the third, fourth and fifth years shall be employed to pur¬ 
chase or retire the preferred stock of the Corporation. 

“In the event that the surplus earnings in any year, after 
paying or providing for dividends on the preferred stock 
and dividends at the rate of seven per cent (7%) pepr annum 
on the common stock, should be insufficient to set aside the 
full amount of $100,000 the deficiency shall be mad£ up out 
of such surplus earnings of the subsequent year 6r years 
of said five year period.” 

(d) Fleitmann & Co., Inc. declared dividends out of the 
profits of the year 1918, including the profits earned be¬ 
tween January 1st and May 23, 1918, on the assumption 
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that the entire profits of the year 1918 represented earned 
surplus and the stockholders reported such dividends as 
taxable income and paid taxes thereon. 

7 (e) A field examination disclosed that Fleitmann 

& Co., Inc. was prevented from filing a return for the 
whole year by Section 330 of the Revenue Act of 1918, be¬ 
cause its net income was less than 20% of its invested 
capital. 

(f) Fleitmann & Co., Inc., on or about October 27, 1923, 
filed an amended return for the period May 24, 1918 to De¬ 
cember 31, 1918 and for the calendar years 1919, 1920 and 
1921, pursuant to the field examination, at the same time 
exercising its right to consolidate with the Fairmont 
Manufacturing Company by virtue of its ownership and 
control of over 97 % of the outstanding voting stock of that 
Company, and as no new books had been opened for the 
corporation, the balances as of May 31, 1918 were adjusted 
to the date of incorporation, May 24, 1918 for the purpose 
of the amended returns. The following statement illus¬ 
trates the manner in which the incorporation agreement 
was carried out, viz: 


Assets acquired from the partnership: 

Cash, Foreign Balances, Accounts and Notes Receivable. $3,497,684.29 

Investments—at cost to partnership. 899,228.85 

Advances, etc. less $20,700 credited on indebtedness of Estate.. 560,519.00 

Deferred charges, etc. 23,629.18 

Installation and Furniture & Fixtures. 34,657.11 


Total Assets acquired of Partnership. 5,015,718.43 

Assets acquired from Estate of Hermann Fleitmann: 

Shares—Union-Buffalo Mills Co. 955,000.00 


Total Assets. $5,970,718.43 


Paid for by the Corporation as follows: 

4,210 shares common stock issued to F. T. 

Fleitmann. $421,000.00 

2,850 shares common stock issued to W. M. 

Fleitmann. 285,000.00 

6,630 shares common stock issued to H. C. 

Fleitmann.\. 663,000.00 


Total Common stock issued. $1,369,000.00 

10,000 sharespreferred stock issued to Estate of 
Hermann Fleitmann or Executors & Trustees. 1,000,000.00 


Total capital stock issued. 2,369,000.00 

Notes Payable, Accounts Payable & Sundry 

Accruals assumed. 3,028,551.85 

- 5,397,551.85 


Paid-in Surplus 


$573,166.58 
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8 The paid-in surplus represents: 

Earnings from January 1,1918 to May 23,1918.. $161,240.48 

Adjustment of values of investments to cost to 
partnership pursuant to Sec. 331 of the Reve¬ 
nue Act of 1918. 389,679.01 

Account Receivable disallowed by Federal Tax 
Examiner as a deduction for 1917 . 22,247.09 

Paid-in surplus as above. $573,166.58 

I 

(g) Exhibit B, hereto annexed, is a statement showing in¬ 
come of Fleitmann & Co., Inc. available for dividends for 
the period May 24, 1918 to December 31, 1918, apd for the 
calendar years 1919 and 1920, and also shows that common 
dividends have been apportioned as paid from the paid- 
in surplus of the Corporation, viz: 


July 3, 1918 and December 23, 1918. $104,342.70 

June 5, 1919. 56,897.78 

March 12, 1920 . 48,282.09 


(h) The taxpayer’s share of said dividends a 
as received during 1918 from paid-in surplus of fleitmann 
& Co., Inc. is $54,599.57, arrived at as follows: 


2% Common Dividend paid July 3, 1918 on 9,130 shares (all from 

paid-in surplus). $18,260.00 

7% Common Dividend paid Dec. 23, 1918 on 9,130 shares 
-63,910.00 and as the taxpayer's shareholdings were 50.498% 
of the total outstanding common shares at Dec. 23, 1918, his 
share of the dividend from paid-in surplus was. 36,339.57 


Total Dividends received in 1918 by taxpayer from paid- 

in Surplus of Fleitmann & Co., Inc. $54,599.57 



The foregoing information in respect of 1918 is Submitted 
herein as relating in part not only to the present appeal 
but to the petitioner’s appeal for 1918 now beford the Gen¬ 
eral Counsel of the Bureau of Internal Revenue, ^here the 
case is now pending. 

(i) The taxpayer’s share of the dividends apportioned as 
received during 1919 from paid-in surplus! of Fleit- 
9 mann & Co., Inc. is $28,542.77 arrived at a$ follows: 


7\i% Common Dividend paid June 5, 1919 on 9,130 shares ... $66,192.50 

and as the taxpayer’s shareholdings were 50.165% of the total 
outstanding common shares at June 5, 1919, his share of the 
dividend from paid-in surplus was. 28,542.77 


2—5657a 
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(j) The taxpayer’s share of the dividends apportioned as 
received during 1920 from paid-in surplus of Fleitmann 
& Co., Inc. is $12,247.24 arrived at as follows: 

7% Common Dividend paid March 12, 1920 on 5,200 shares. . . $ 36 , 400.00 

and as the taxpayer’s shareholdings were 25.366% of the total 
outstanding common shares at March 12,1920, his share of the 
dividend from paid-in surplus was. 12,247.24 

(k) The field Examiner rendered a partnership report 
for the period January 1, 1918 to May 23, 1918 (which is 
upheld by the Commissioner in his deficiency letter of April 
20, 1926 in paragaph 4 of the statement attached thereto) 
and reported taxable income accruing to the petitioner of 
41%% of the profits of the so-called “partnership” and 
41%% of the dividends received by the so-called “partner¬ 
ship” and these profits and dividends are taxed as such 
in arriving at the tax for 1918. An adjustment by the Com¬ 
missioner in Exhibit A of his present deficiency letter, in¬ 
creasing the taxpayer’s distributive share of “partner¬ 
ship” income $465.80 represents $367.43 non-taxable Lib¬ 
erty Bond interest and $98.37 Mutual Insurance Dividends, 
the latter item being a credit to expense. This error of in¬ 
cluding non-taxable Liberty Bond interest is herein brought 
to the attention of the General Counsel of the Bureau of 
Internal Revenue where the 1918 case is now pending. 

(l) The partnership of Fleitmann & Company termi¬ 
nated its existence December 31,1917, pursuant to the terms 
of an agreement dated April 30, 1918, and the taxpayer’s 
interest in the Corporation, instead of being 41%% was 
48.43% and increased to 50.17% during the year 1918. 

(m) The Treasury Department has refused Seaboard 
Mills, Inc. classification as a personal service corporation 
under the provisions of Section 200 of the Revenue Act 1918 
and the Seaboard Mills, Inc., having appealed to the United 
States Board of Tax Appeals, Docket 5499, for classification 
as a personal service corporation for 1918, has been denied 
this classification under the decision of the Board, dated 

November 20, 1926, Decision No. 1916. 

10 6. Wherefore the petitioner prays that this Board 

may hear the proceeding and decide: 

I. That the proposed deficiencies for the years 1919,1920 
and 1921 are barred from assessment and collection. 
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II. The amount of income available for dividends in re¬ 
spect of Fleitmann {& Co., Inc. and not of the consolidated 
income of Fleitmann & Co., Inc. and the Fairihont Manu¬ 
facturing Company, should be calculated with cohsideration 
of the provisions of the incorporators’ Agreement of April 
30, 1918, setting aside earnings of $100,000.00 annually for 
the retirement of preferred stock of Fleitmann & Co., Inc. 

III. Dividends received from Fleitmann & Co., Inc. in ex¬ 
cess of earnings available for dividends and/orj paid from 
paid-in surplus, should be excluded from the taxpayer’s 
taxable income as a return of capital and be calculated with 
respect to shareholdings at time of dividend payments. 

IV. No part of the Liberty Bond Interest included in the 
adjustment of income of Fleitmann & Co., Iijc. for the 
period January 1, 1918 to May 23, 1918 should be included 
in taxable income of the taxpayer. 

V. No part of the undistributed earnings of th6 Seaboard 
Mills, Inc. should be included in taxable income of the tax¬ 
payer. 

RICHARD E. DWIGHT, 

Counsel for Taxpayer, 

100 Broadway, New York, N. Y. 

(State of New York, 

County of New York , ss: 

Herman C. Fleitmann, being sworn, says thai he is the 
taxpayer above named, that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upoi|i informa¬ 
tion and belief, and those facts he believes to be true. 

HERMAN C. FLEITlMANN. 

Subscribed and sworn to before me this 16th day of De¬ 
cember, 1929. 

[seal.] HARRY LANGFORD, 

Notary Public . 

Harry Langford, Notary Public, Nassau County. 

Certificate filed in New York Co. 

Co. Clerk’s No. 611, Reg. No. 1L413. , 

Commission expires March 30,1931. 
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11 Exhibit A. 

Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 
IT :CR :G-9-60D. CCB. 


March 14, 1927. 

Mr. Herman C. Fleitmann, 

356 Fourth Avenue, 

New York, New York. 

Sir: 

An examination of your income tax returns in connec¬ 
tion with a Revenue Agent’s recommendation for the vears 
1919 and 1920 discloses additional tax aggregating $48,- 
749.98 for the years 1919, 1920 and 1921. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency.- Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C. and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has filed a peti¬ 
tion and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C. for the 
attention of IT :CR :G-9-60D-CCB. In the event that you 
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acquiesce in a part of the determination, the waiter should 
be executed with respect to the items to which ydu agree. 
Respectfully, 

D. H. BLAIR, 

Commissioner, 
By C. R. NASH, 

Assistant to the Commissioner . 

Inclosures: Statement, Form A, Schedules l to 6, in¬ 
clusive, Form 882. 
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Form A. 


IT :CR :G-9-60D. CCB. 


In re Mr. Herman C. Fleitmann, New York, N^w York. 

Waiver of Right to File a Petition with the IL 8. Board of 

Tax Appeals . 

i 

The undersigned taxpayer hereby waives the right to 
file a petition with the U. S. Board of Tax Appeals under 
Section 274(a) of the Revenue Act of 1926 anjl consents 
to the assessment and collection of a deficiency in tax for 
the year or years 1919, 1920 and 1921, aggregating $48,- 
749.98. * | 

(Name.)-, [seal.] 


(Address.) 


By 


Date:-, 


Note.— This waiver does not extend the statute of limita¬ 
tions for refund or assessment of tax, and is not an agree¬ 
ment as provided under Section 1106 of the Revenue Act 
of 1926. 


13 Statement of Returns Examined and Resulting Tax 

Liability. 


Returns Examined. 

Form. Date filed. 

1040 March 15, 1920 

1040 March 15, 1921 

1041 March 15, 1922 


Individual. Year. 

Herman C. Fleitmann, 356 Fourth Avenue, 1919 
New York, New York. 1920 

1921 




14 


MARIE J. J. FLEITMANN ET AL. VS. 


Tax Liability. 


Individual. Year. Deficiency. 

Herman C. Fleitmann, 356 Fourth Avenue, 1919 $14,590.77 

New York, New York. 1920 26,959.01 

1921 7,200.20 


Total. 1 . $48,749.98 


Full details of the adjustments producing the above- 
stated results are contained in the attached Schedules 1 to 
6, inclusive, and Schedules 5 to 7 of Bureau letter dated 
April 8, 1926. 

Consideration has been given to the statements made in 
the various briefs recently submitted and to conclusions 
reached in conference of December 13, 1926 held jointly on 
the tax liability of the corporation of Fleitmann and Com¬ 
pany, for the period May 24, 1918 to December 31, 1918 and 
later years and on the individual tax liability of the part¬ 
ners of Fleitmann and Company for the calendar years 1918 
to 1921, inclusive, growing out of the receipt by them of 
dividends paid in part from earnings of the partnership for 
the period January 1, 1918 to May 23, 1918, which earnings 
were left in the business and became paid-in surplus to the 
corporation of Fleitmann and Company. 

It has been held that income available for the payment of 
dividends for the period May 24 to December 31, 1918 be 
not reduced by the provisions of the voting trust agreement 
of May 22, 1918, setting aside $100,000.00 annually for the 
retirement of preferred stock. Following this recommenda¬ 
tion, the income available for the payment of dividends has 
not been reduced by this sum and has been computed in ac¬ 
cordance with the usual method used bv the Bureau on the 

%/ 

income for the various periods or years, as a whole, and 
not by the method used in Schedule N submitted with the 
amended corporation return for 1918. 

14 The income available for the payment of dividends 
in 1918 as thus computed, has, when exceeded by divi¬ 
dends actually paid, been used as the basis of determining 
the amounts paid from partnership earnings or paid in sur¬ 
plus as at May 24, 1918. Your taxable income for 1918 has 
been reduced only by dividends on the common stock held 
by you during that year. The resulting change has been 
brought to the attention of the General Counsel of the 
Bureau of Internal Revenue where the 1918 case is now 
pending. 
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Conforming to the provisions of Article 154^, Regula¬ 
tions 45, it is held that the dividends paid in 1919 and later 
years were paid from earnings of those years to the extent 
that such earnings were sufficient, or from earned surplus 
accumulated subsequent to May 24, 1918 which was ample. 
Consequently, there v T as no further return after December 
31, 1918 of any part of the paid-in surplus of fleitmann 
and Company and no adjustment has been made to the in¬ 
come of the partners for 1919 and later years on Recount of 
any part of it having been fully taxed to them as income 
received from the partnership for the period Jaiiuary 1 to 
May 23, 1918. j 

In determining your tax liability as stated herein your 
claim for the calendar year 1919 for refund (aipount not 
stated) has been carefully considered and in the t^vent that 
you do not take an exception to the adjustments as outlined 
in the accompanying schedules, your claim will b^ rejected. 

A carbon of this letter has been mailed to Patterson, 
Teele and Dennis in accordance with the authorization con¬ 
tained in your pov r er of attorney dated March 22, 1924 run¬ 
ning to them, which is on file in this office. j 

A v T aiver which will expire December 31, 1927,j is on file 

for the vears 1918 to 1921 inclusive. 

* 

15 Herman C. Fleitmann, Year Ended December 31, 1919. 

Schedule 1. 

Net Income. 


Net Income as disclosed by Schedule 1. $200,007.88 

Bureau letter April 8, 1926, as corrected (No changes). 200,007.88 


Schedule 2. 


Revenue agents’ report and Additions and 
Block. Bureau letter April 8, 1926. deductions. 

B. $58,369.44 . 

C. 13,851.58 -3,640.00 

D. 32,398.51 . 

G. 1,206.10 . 

H. $105,825.63 . 

I. 79,596.05 . 

J. 26,229.58 . 

K (a). 172,896.31 -3,640.00 

K (b). 281.90 . 

K(c) . 600.00 . 


$200,007.88 


Corrected. 

$58,369.44 

10.211.58 
32,398.51 

1,206.10 

$102,185.63 
79,596.05 
4- 

22.589.58 
176,536.31 

281.99 

600.00 


$200,007.88 


The above adjustment of $3,640.00 on account of divi¬ 
dends, between Block C and K by which the inconjie subject 
to normal tax was apparently overstated by this sum, is al- 
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lowed in accordance with contentions made in protest of 
May 3, 1926, Items 9 and 10, page 4. 

16 Schedule 3. 


Computation of Tax, 1919. 


Total net income Schedule 2. $200,007.88 

Less: 

Exemption. $2,200.00 

Dividends. 176,536.31 

Interest U. S. Bonds. 281.99 

Amount subject to 1918 Normal Tax. 600.00 

- 179,618.30 


Income subject to normal tax 


Tax 4% on $4,000.00. $160.00 

Tax 8% on 16,389.58. 1,311.17 

Tax 12% on 600.00 . 72.00 


$20,389.58 

1,543.17 


Surtax 


77,514.73 


Total tax assessable. $79,057.90 

Previously assessed: Account #325,752. 64,467.13 

Additional tax to be assessed. $14,590.77 


Schedule 4. 

Net Income. 

Year ended 
December 31, 
1920. 

Net income as disclosed by Bureau letter, April 8, 1926, Sched¬ 


ule 2. $205,729.49 

As corrected. 182,550.49 

Deduction: Dividends Seaboard Mills Company. $23,179.00 
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B. 

C. 

D. 

G. 

H. 


J. 

K. 


L. 

M. 

N. 


Block. 


Schedule 5. 

Bureau letter dated 
April 8, 1926. 

$49,303.31 

59,891.21 

(13,815.65) 

4,981.48 

145,530.86 


Additions and 
deductions. 

23’i79’00 


245,891.21 

33,855.47 

212,035.74 

6,306.25 


Corrected. 

$49,303.31 

36,712.21 

(13,815.65) 

4,981.48 

145,530.86 


—23,179.00 222,712.21 

. 33,855.47 


—23,179.00 188,856.74 

. 6,306.25 


—23,179.00 182,550.49 


. 205,729.49 

From a further examination of the memorandum with the 
return, the Revenue Agent’s report and statements made in 
protest at May 23, 1926, it appears the taxable income in 
Schedule 2, Bureau letter of April 8, 1926 is overstated by 
$23,179.00 in Block C. Out of the dividend of $23,179.00, 
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$7,579.00 was properly added in Block H in t^ie Bureau 
letter, and the remainder of $15,600.00 was included in 
Block H of the return. The sum of $23,179.00 lias accord¬ 
ingly been deducted from Block C. 


Schedule 6. 

Computation of Tax, 1920. 

Total net income Schedule 5. 

Less: 

Exemption. S2,200.00 

Dividends. 145,530.86 


§182,550.49 

147,730.86 


Income subject to normal tax... 

Tax at 4% on §4,000.00. 

Tax at 8% on 30,819.63. 

Surtax on §182,550.49. 

Total Tax assessable. 

Previously assessed: Account #333.858 


§34,819.63 


§160.00 

2,465.57 

- 2,625.57 

. j 67,738.27 


$70,363.84 

§43,404.83 


Additional to be assessed 


§26,959.01 
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Exhibit A. 

Fleitmann and Company. 


Computation of Distributive Shares of Corrected Income of Partnership January 1 
to May 23, 1918, and Dividends Paid from Partnership Earnings May 24 to De- 


cember 31, 1918. 

Partners. 

Corrected earnings, 

Jan. 1 to May 23, 1918, 
per amended 
corporation return. 

Partnership 
earnings 
used in 

R. A. R. 

Added to 
individual 
income. 


Per cent. 

Amount. 

Amount. 

Amount. 

H. C. Fleitmann.... 
F. T. Fleitmann.... 
W. M. Fleitmann... 

41-2/3 

33-1/3 

25 

§67,183.53 

53,746.83 

40,310.12 

§66,717.73 

53,374.19 

40,030.65 

§465.80 

372.64 

279.47 


100% 

§161,240.48 

§160,122.57 

§1,117.91 


ti. C. Fleitmann.. 
F. T. Fleitmann. . 
W. M. Fleitmann. 


Stockholdings in common 
stock of Fleitmann Company. 


Average 
percentage 
over period. 

49.4 

28.9 

21.7 


May 24, 
1918. 

§663,000.00 

421,000.00 

285,000.00 


Dec. 31, 
1918. 

§913,000.00 

500,000.00 

407,000.00 


Earnings of 
period 
January 1 
to May 23, 
1918 returned 
as corporation 
dividends 
May 24, to 
December 31, 
1918. 

§1,926.18 

1,126.85 

846.11 


100% $1,369,000.00 §1,820,000.00 


$3,899.14 


(Here follows Exhibit B, side folios 19, 20, 21, 

25, 26, and 27.) 


122, 23, 24, 
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Fleitmann 

Income Available for Dividends . 


Special Undivided 

paid in earned Restricted 

surplus surplus earnings 


Balance brought forward from previous period... . 126,122.73 

Preferred Dividend paid Jan. 2. . 15,000.00 

Income—January. . . 

Deductions—January. . . 


Income—February. 

Deductions—February. . . 

Common Dividend paid Feb. 27 . 51,779.81 * 

Income—March. 

Deductions—March. 

Common Dividend paid March 12, $145,500.00.. 48,282.09* 59,314.92* 


Income—April 


Deductions—April. . 

20 Amounts forward.. 48,282.09* 

Amounts brought forward. 48,282.09* 

Income—May. 


Deductions—May 
Income—June.... 
Deductions—J une 


Common Dividend paid June 12, $123,000.00.... 

Income—July. 

Deductions—July. 

Income—August. 


Deductions—August. 


Amounts forward. 


Amounts brought forward. 


48,282.09* 

48,282.09* 


r B. 

Co., Inc. 

id During Calendar Year 1920 







































































































































































Amounts brought forward 
Income—May.. 


48,282.09* 


Deductions—May. 

Income—June. 

Deductions—June... 

Common Dividend paid June 12, $123,000.00_ 

Income—July. 

Deductions—J uly. 

Income—August. 

Deductions—August. 


Amounts forward. 48,282.09* 

21 

Amounts brought forward. 48,282.09* 

Income—September. . 


Deductions—September. 

Common Dividends paid Sept. 13, $82,000.00.... 

Income—October. 

* 

Deductions—October. 

Income—November. 

Deductions—November. 

Income—December. 


Deductions—December. 100,000.00 i 

Common Dividend paid Dec. 10, $20,500.00. 

48,282.09* . 100,000.00 i 

~ = — ' = — ^ l 

Transfer. 


[* Red in copy.] 




39,004.00 

34,125.00 
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Exhibit B 


Fleitmami & Co., Inc. 

Income Available for Dividends May 24 —December 31, 1918 

Deductions 



Common 


Accrued 




dividends 


common 




paid out 


dividend 

Preferred 

Estimated 


of special 


less 

dividends 

federal 

1 

paid in 

Restricted 

paid out 

paid out 

tax 

1918 

surplus 

earnings 

of income 

of income 

accrued 

Income Mav 24—31. 






Deductions May 24—31. 



2,129.55 


451.73 

Tncnmp available Mav 31_ 





Income—Month of June. . . . 


Total 
for month 


2,581.28 


Deductions—Month of June. 9,298.33 . 1,693.96 10,992.29 

Income available June 30. . . . . . 

Income July 1—3.. . . . . . 


Deductions July 1—3...,. . 629.60 30,000.00 169.40 

Income available July 3... . . . . 

Common Dividend paid July 3 . 32,380.00 . . . . 

Income July 4—31.. . 


Income 


6,712.39 

2,581.28 


4,131,11 

53,894.86 

58,015.97 

10,992.29 

47,023.68 

1,392.24 


48,415.92 

30,799.00 


17,616.92 


12,530.12 


Total 
for month 

6,712.39 


53,894.86 


13,922.36 


Operating 

6,712.39 


13,922.36 


1,392.24 


12,530.12 


Divid 

ends 





39,9 ( 

52.50 


i 


I 

(• 


i 


Deductions July 4—31 

Income available July 31,. 
Income—Month of August 


Deductions—Month of August 

Income available August 31... 
Income—Month of September. 


Deductions—Month of September. ... 

Income available September 30. 

Income September 30—October 1. 


Deductions September 30—October 1.. 
Common dividend paid October 1. 

Income available October 1. 

Income October 2—October 31. 


Amounts forward. 32,380.00 

23 Amounts brought forward. 32,380.00 


Deductions October 2—October 31_ 

Income available October 31. 

Income—Month of November. 


Deductions—Month of November. ... 
Income available November 30. 

Tnrnmp December 1—Dwpmhpr 92 


8,814.40 . 1,524.56 41,137.96 

9,444.16 . 1,693.96 11,138.12 

9,444.16 . 1,693.96 11,138.12 

314.80 15,000.00 56.46 . 

16,190.00* . 

23,385.00 45,000.00 7,284.03 76,987.77 

23,385.00 45,000.00 7,284.03 76,987.77 

9,478.79 . 1,637.50 26,487.55 

10,616.65 . 1,693.96 12,310.61 


30,147.04 

10,338.96 

19,808.00 

13,922.36 



j 






13,922.36 

13,922.36 

| 


i 

• • • • • 


33,730.44 

11,138.12 

22,592.32 

13,922.36 







13,922.36 

13,922.36 





36,514.68 

11,138.12 

25,376.56 

2,418.08 








464.08 

1,954.00 

1 

27,794.64 

15,371.26 







. 


12,423.30 

13,458.28 



• • • • • 


15,876.36 

13,458.28 





25,881.66 

25,881.66 

118,240.69 

118,240.69 

76,324.19 

76,324.19 

41,016.50 

41,016.50 

11,116.29 

14,765.37 

48,047.36 




i. 




i 

J. 

48,047.36 

13,922.36 

34,1)25.00 

62,912.73 

12,318.61 

50,502.12 


































































































































































































































































Income July 4—3T 


Deductions July 4—31- 

Income available July 31.. 
Income—Month of August 


Deductions—Month of August 

Income available August 31... 
Income—Month of September. 


... 12,530.12" 13,922.36 — 12,530.12 

30,147.04 

8,814.40 . 1,524.56 41,137.96 10,338.96 . 

. 19,808.00 . 

. 13,922.36 13,922.36 13,922.36 

33 730 44 

9,444.16 . 1,693.96 11,138.12 11, 138*12 . 

. 22,592.32 . 

. 13,922.36 13,922.36 13,922.36 


Deductions—Month of September 

Income available September 30. 

Income September 30—October 1. 


Deductions September 30—October 1.. 
Common dividend paid October 1. 


9,444.16 


314.80 

16,190.00* 


15,000.00 


1,693.96 


56.46 


11,138.12 


36,514.68 

11,138.12 


25,376.56 

2,418.08 


27,794.64 

15,371.26 


464.08 


. 


1,95- 

i 

Loo 




Income available October 1... 
Income October 2—October 31 


Amounts forward. 32,380.00 . 23,385.00 45,000.00 7,284.03 76,987.77 

23 Amounts brought forward. 32,380.00 . 23,385.00 45,000.00 7,284.03 76,987.77 

Deductions October 2—October 31. 9,478.79 . 1,637.50 26,487.55 

Income available October 31. . . . . . 

Income—Month of November. . . . . . 


Deductions—Month of November. . 10,616.65 . 1,693.96 12,310.61 

Income available November 30. . . . .. . 

Income December 1—December 23. .. . . . . 


Deductions December 1—December 23 . . 7,785.26 . 1,299.70 


51,765.00 

Common Dividends paid 

December 23.$126,560.00 74,794.20 . 51,765.80* 

Income December 24—December 31. . . 


Deductions December 24—December 31 . 100,000.00 

2,831.50* . 

104,342.79 100,000.00 

Minor adjustment of earnings. . 


2,831.50 . 395.26 109,479.32 

2,831.50* . 

. 45,000.00 12,309.45 325,265.25 


Income Jan. 1, 1918 to May 23, 1918 

(Special Paid in surplus). 161,240.48* 

Preferred Dividend declared Dec. 23, 

1918 paid Jan. 3, 1919. 


12,423.30 

13,458.28 


25,881.66 

25,881.66 

11,116.29 


14,765.37 

48,047.36 


62,912.73 

12,318.61 


50,502.12 

113,243.78 


163,745.90 

9,984.06 


154,661.84 


4,211.04 


158,072.09 

100,395.26 


50,477.62 


236.07 


28,241.25 


15,876.36 

118,240.69 

118,240.69 


48,047.36 


117,454.82 


283,742.87 

236.07 

283,596.80 


13,458.28 

76,324.19 

76,324.19 


13,922.36 


10,673.78 


3,248.34 


134,168.87 

236.07 

103,932.00 


i 


41,9lj 
41,91^ 

5.50 

>.50 

. . . . 



. 

34,12^ 

^.00 



102,57( 

).00 


i 


96?.50 


179,874-00 

i 

.i • ■ * 

- 1 - 

179,574.00 

7 i 


15,000.00 


16,697.78 


48,241.55 


[*Red in copy.] 

Note: After payment of Preferred Dividend and dividends totalling 7% on the Common Stock, $100,000.00 in accordance with terms of incorporation agreement must be set aside 
special surplus to retire Preferred Stock before any further dividends may be paid out of current earnings. 
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Fleitmann 

Income Available Jot Dividends 


Undivided 

Special earned 

paid in surplus Restricted 

surplus Dec. 31, 1918 earnings 

Balances bt. forward from previous period... 56,897.78 58,241.55 . 

Income—January. . . . 

Deductions—January. . . . 

Preferred Dividend paid Jan. 2. 15,000.00* . 

Income available January 31. 

Income—February. 


Deductions—February... 

Income available Feb. 28 

Income to March 12. 

■ “ • 


Deductions to March 12. 

Common Dividends pd. Mch. 12, $31,850 

Income available Mch. 12. 

Income Mch. 13-Mch. 31. 


Deductions Mch. 13-Mch. 31 
Income available Mch. 31... 


25 Forward. 56,897.78 43,241.55 

Forward. 56,897.78 43,241.55 

Income—April. . . 


Deductions—April. 

Income available April 30 
Income—May. 


Deductions—May. 

Income available May 31 
Income—June 1-5. 


Deductions—June 1-5. 

Income available June 5. . . 

Common Dividends paid June 5 $131,950.00.’.. 56,897.78* 43,241.55* 

Income—June 6-30. 


Deductions—June 6-30 


26 Forward 

































































































































































































































Deductions—June 1-5 


1,769.45 


988.20 


Income available June 5. . . 

Common Dividends paid June 5 8131,950.00. .. 56,897.78* 43,241.55* 

Income—June 6-30. . . 

Deductions—June 6-30. 

26 Forward. 

Forward. . . 

Income—July. . . 

Deductions—July. . . 

Income available July 31. 

Income—August. . . 


137,162.18 

2,757.65 . 

f. 1 . 134,404.53 .[. 

\ 23,002.79*}- .. 

t 8,807.88*J 

. 28,260.90 27,298.40 962.50 

8,883.48 . 4,940.93 13’, 824.41 . 

148,841.02 

- - - - - - 1 - 

! 75.60 15,000.00 35,574.80 148,841.02 196,548.59 6^,603.50 

i 75.60 15,000.00 35,574.80 148,841.02 196,548.59 661,603.50 

. 32,758.10 32,758.10 ...I. 

181 599 12 

10,664.07 15,000.00 5,929.13 3l’593’20 . 

. 150,005.92 .1. 

. 32,758.10 32,758.10 


Deductions—August. . . . 

Income—September. . . . 

Deductions—September. . . . 

Common Dividends Pd. Sept. 11, $54,840.00.. . . . . 

Income available Sept. 30.. ?. . . . 

Income—October. . . . 

Deductions—October. . . . 

27 Forward. . . . 

Forward. . . 

Income—November. . . 

Deductions—November. . . 

Income available Nov. 30. 

Income—December. . . 

Deductions—December. 100,000.00 


182,764.02 

10,664.07 . 5,929.13 16,593.20 . 

166,170.82 

. 32,758.09 32,758.09 . 

198,928.91 

10,709.65 . 5,929.13 16,638.78 . 

182,290.13 

32,113.39* . 22,726.61* .I. 

. 159,563.52 .L. 

. 34,712.09 32,758.09 1^954.00 

194,275.61 

10,737.56 15,000.00 5,929.13 31,666.69 .. 

10,737.56 45,000.00 59,291.32 162,608.92 327,580.97 68 557.50 

10,737.56 45,000.00 59,291.32 162,608.92 327,580.97 68.557.50 

. 91,258.09 32,758.09 58|500.00 

— 

253,867.01 

10,816.37 . 5,929.13 16,745.50 .1. 

. 237,121.51 .. 

. 75,876.42 32,758.09 43)118.33 

312,997.93 

11,983.08 . 5,929.13 117,912.21 . 


195 085.72 

Common Dividends paid Dec. 5, $102,509.00 . 33,537.61* . 68,962.99* . \ . 

. 100,000.00 .. 45,000.00 71,149.58 126,122.73 393,097.15 170,175.83 

Preferred Dividend declared Dec. 1919; 

Paid January 2, 1920.... 15,000.00 .-I. 

♦Red in copy 111,122.73 

Note: After payment of Preferred Dividend and dividends totalling 7% on the Common Stock, $100,000.00 in accordance with terms of incorporation agreement must be set aside as a 
special surplus to retire Preferred Stock before any further dividends may be paid out of current earnings# 
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28 United States Board of Tax Appeals. Filed Sep. 
24, 1930. 

United States Board of Tax Appeals. 

Filed Sept. 26, 1930. 

Docket No. 28451. 

Herman C. Fleitmann, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Answer to Amended Petition. 

The respondent, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, for amended answer 
to amended petition, in lieu and in substitution of the 
answer tiled January 15,1930, to petitioner’s amended peti¬ 
tion tiled December 19, 1929, admits and denies as follows: 

1. Admits the statements and allegations contained in 
introductory paragraph and paragraph No. 1 of the 
amended petition heretofore referred to. 

2. Admits the allegations contained in paragraph No. 2 
of the amended petition heretofore referred to. 

3. Admits the allegations contained in paragraph No. 3 
of the amended petition heretofore referred to. 

4. Denies that the respondent erred in determining or 
computing petitioner’s tax liability for the calendar years 
1919,1920, and 1921, as alleged in corresponding paragraph 
of the amended petition heretofore referred to. 

5. The respondent admits, denies and avers with refer¬ 
ence to the allegations contained in paragraph No. 5 of the 

amended petition heretofore referred to as follows: 

29 (a) Admits that the income tax returns of the 
petitioner for 1919, 1920 and 1921 were filed on 

March 15, 1920, March 15, 1921, and March 15, 1922, re¬ 
spectively, and that the deficiency letter proposing de¬ 
ficiencies for each of the above-named years was dated and 
mailed to the petitioner on March 14, 1927, but denies the 
remaining allegations contained in corresponding subpara¬ 
graph of the amended petition heretofore referred to. 

(b) to (m), inclusive. Denies all allegations contained in 
corresponding subparagraphs of the amended petition here¬ 
tofore referred to. 
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(n) The respondent avers that the petitioner and re¬ 
spondent have in writing entered into three vali^l and bind¬ 
ing waivers for 1919, which were accepted by tlje respond¬ 
ent and which extended the period for making Assessment 
and collection of petitioner’s income tax for 1919 to a period 
beyond March 14, 1927, the admitted date upori which the 
deficiency letter was mailed, as more particularily shown by 
phostostatic copies of such waivers, which are hereto at¬ 
tached and made a part hereof and are numbered in their 
chronological order as Exhibits 1 to 3, respectively. 

(o) The respondent avers that the petitioner and re¬ 
spondent have in writing entered into two valid And binding 
waivers for 1920, which w^ere accepted by the Respondent 
and which extended the period for making assessment and 
collection of petitioner’s income tax for 1920 to a period 
beyond March 14, 1927, as more particularily shown by 

photostatic copies of such waivers, which jare hereto 
30 attached and made a part hereof and are! numbered 

Exhibits 4 and 3, respectively. 

(p) The respondent avers that the petitioner and re¬ 
spondent have in writing entered into two valid aRd binding 
waivers for 1921, which were accepted by the Respondent 
and which extended the period for making assessment and 
collection of petitioner’s income tax for 1921 td a period 
beyond March 14, 1927, as more particularily shown by 
photostatic copies of such waivers, which are hereto at¬ 
tached and made a part hereof and are numbered Exhibits 
5 and 3, respectively. 

6. Denies generally and specifically each and every al¬ 
legation not hereinbefore admitted or qualified. 

Wherefore it is prayed that the relief sought by the peti¬ 
tioner be denied. 

(Signed) C. M. CHAREST, 

C. M. CHARElST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: | 

BRUCE A. LOW, i 

Special Attorney , Bureau of Internal Revenue. 

Note. —Exhibits 1, 2 and 3 omitted here because same as 
Petitioner’s Exhibits 2, 3 and 4, respectively, which are at¬ 
tached to the Statement of evidence. Exhibits 4j and 5 do 
not refer to the years in controversy. 
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31 22 B. T. A. —. 

United States Board of Tax Appeals. 

Docket No. 28451. 

Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated April 20,1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk XJ. S. Board of Tax Appeals. 

Waivers executed by the decedent to which the Commis¬ 
sioner’s name was affixed by employees at the direction of 
persons authorized by the Commissioner to sign his name, 
are valid and extend the statutory period. 

Richard E. Dwight, Esq., F. S. Winston, Esq., W. N. 
Wood, Esq., and Howe P. Cochran, Esq., for the petitioners. 

Bruce A. Low, Esq., for the respondent. 

The respondent determined deficiencies for calendar 
years and in the amounts as follows: 


Year. Amount. 

1919 . $14,590.77 

1920 . 26,959.01 

1921 . 7,200.20 


Total. $48,749.98 

Upon motion of counsel for petitioners the hearing in 
the first instance was limited to the question of whether 
assessment and collection of the deficiencies are barred by 
the statute of limitations. 
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Findings of Fact. 
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i 

I 


The returns of petitioners’ decedent, Herman C. Fleit- 
mann, for the calendar years 1919,1920 and 1921 were filed, 
respectively, on March 15, 1920, March 15, 1921, jand March 
15, 1922. * I 

On December 24, 1924, Fleitmann executed a waiver ex¬ 
tending the time for assessment and collection of 1919 taxes 
“for a period of one year after the expiration of the stat¬ 
utory period.” Commissioner Blair’s name was placed on 
this waiver on February 8, 1926, by Albert Lewis who was 
then head of the personal audit division of the income tax 
unit and who had been authorized by Blair to sign 
waivers. 

32 On January 22, 1926, respondent wrote to Fleit¬ 
mann in regard to 1918 and 1919 returns and asked 
that he execute the waiver forms that were enclosed with 
the letter. On February 12, 1926, respondent ^ent a tele¬ 
gram to Fleitmann’s attorney asking that the waivers re¬ 
quested in the letter of January 22, 1926, be submitted. On 
February 13, 1926, respondent wrote to Fleitmann asking 
for waivers for the years 1919 to 1921 and enclosed waiver 
forms with the letter. Fleitmann executed thr^e separate 
waivers, all dated February 17, 1926, one for <^ach of the 
years 1919, 1920 and 1921, each extending thd statutory 
period for assessment to December 31, 1926, and providing 
for the additional time allowed by statute in tl^e event of 
the sending of a deficiency notice before that dftte. Com¬ 
missioner Blair’s name was placed on each of th^se waivers 
by the secretary to H. B. Robinson, at Robinson ’$ direction. 
Robinson was head of the audit review division in the 
income tax unit, and held a written authorization to sign 
Blair’s name to waivers. 

On November 5, 1926, respondent wrote Fleitmann re¬ 
questing that he execute and return the waiver forms en¬ 
closed with the letter extending the limitation period for the 
years 1918 to 1921, inclusive. On November 8, 1926, Fleit¬ 
mann executed a waiver extending the time for Assessment 
for the years 1918 to 1921, inclusive, to December 31, 1927, 
and also providing for the additional time allowed by stat¬ 
ute in the event of the sending of a deficiency notice before 
that date. Commissioner Blair’s name was afiiied to this 
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waiver by the secretary to H. B. Robinson at Robinson’s 
direction. 

The deficiency notice was mailed to Fleitmann on March 
14, 1927. 

33 Opinion . 

Arundell : 

The effect of the first waiver, dated December 24, 
1924, need not be decided as in our opinion those sub¬ 
sequently given are sufficient to extend the statutory period 
beyond the date of the deficiency notice. Brown <£ Sons 
Lumber Co. v. Burnet, — U. S. —, footnote 4. 

The waivers dated February 17, 1926, extended the stat¬ 
utory period to December 31, 1926, and before that date, 
namely on November 8, 1926, a further waiver was given 
extending the time to December 31,1927. Before the latter 
date the deficiency notice was mailed. 

The arguments against the validity of the waivers of 
February 17,1926, and November 8,1926, are disposed of in 
our opinion in Frederick T. Fleitmann, — B. T. A. —, de¬ 
cided this day. In our opinion the vraivers were effective 
to extend the time, the deficiency notice was timely sent, and 
assessment and collection are not barred. 

This proceeding will he restored to the general calendar 
for hearing on the merits in due course. 

34 Filed at Hearing May 28,1931. 

United States Board of Tax Appeals. 

Docket No. 28451. 

Marie J. J. Fleitmann et al., Executors of the Estate of 
Herman C. Fleitmann, Petitioners, 


v. 

Commissioner of Internal Revenue, Respondent. 
Stipulation of Tax Liability. 

It is hereby stipulated and agreed by and between the 
parties to this proceeding, by and through their respective 
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attorneys of record, that there is a deficiency in respect of 
the Federal income tax of the petitioners for the taxable 
year 1919 in the amount of $14,826.50, and that an order of 
the Board settling the determination of said tax may be 
entered in accordance with this stipulation. 

It is further stipulated and agreed that there is neither 
a deficiency nor an overpayment of tax in respect of either 
of the taxable years 1920 and 1921. 

This stipulation is entered into without prejudice to the 
right of the petitioners to petition the Circuit Court of Ap¬ 
peals for a review of the Board’s decisions in respect of 
the issue pertaining to the statute of limitations. 

H. P. COCHRAN, 

Attorney for Petitioners. 

C. M. CHAREST, j 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent, 

35 United States Board of Tax Appeals, Washington. 

Docket No. 28451. i 

Marie J. J. Fleitmann et al., Executors of the Estate of 
Herman C. Fleitmann, Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

i 

i 

Under written stipulation signed by counsel fc^r the par¬ 
ties in the above-entitled proceeding and filed with the 
Board on May 28,1931, it is 

Ordered and decided that there is a deficiency in Fed¬ 
eral income tax of the petitioners for the year 1919 in the 
amount of $14,826.50. | 

It is further stipulated and agreed that there is neither 
a deficiency nor an overpayment of tax in respect of either 
of the years 1920 and 1921. 

(Signed) J. E. MURDOCH, 

Member. 

Enter. s 

Entered May 29, 1931. 
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A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

: B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 

36 Filed Nov. 27, 1931. 

United States Board of Tax Appeals. 

United States Board of Tax Appeals. 

(Docket No. 17121.) 

Marie J. J. Fleitmann and Thomas Crimmtns, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

' * 

v. 

Commissioner of Internal Revenue, Respondent. 

United States Board of Tax Appeals. 

(Docket No. 28450.) 

Frederick T. Fleitmann, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
United States Board of Tax Appeals. 

( Docket No. 28451.) 

v 

Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review by Court of Appeals of District of 

Columbia. 

Whereas Frederick T. Fleitmann, petitioner in Docket 
#28450, is a resident and inhabitant of Switzerland and is 
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not an inhabitant of any circuit of the United States Circuit 
Court of Appeals, and 

Whereas all three of the above-entitled actions involve 
questions of similar character, 

Therefore it is hereby stipulated and agreed by and be¬ 
tween the parties hereto by their respective attorneys that 
the decisions of the Board of Tax Appeals in the 

37 three cases above named may be reviewed by the 
Court of Appeals of the District of Colombia. 

(Signed) HOWE P. COCHRAN, 

Attorney for Petitioner, 
(Signed) C. M. CHAREST. j 

Dated this 7th day of November, 1931. 

38 United States Board of Tax Appeals. Filed Nov. 

27, 1931. | 

Court of Appeals of the District of Coluriibia. 
United States Board of Tax Appeals. 

(Docket No. 28451.) 

Marie J. J. Fleitmann and Thomas Crimmins, [Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States 
Board of Tax Appeals to the Court of Appeals of the 
District of Columbia. 4 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia : 

Your petitioners, Marie J. J. Fleitmann and Thomas 
Crimmins, Executors of the Estate of Herman C. Fleit¬ 
mann, Deceased, by their attorney, Richard E. Ljwight, re¬ 
spectfully show: 

I. This is a proceeding for review by the Coi^rt of Ap¬ 
peals of the District of Columbia of a decision by the United 
States Board of Tax Appeals entered on the 2^th day of 

4—5657a 
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May, 1931, pursuant to the Board’s findings of fact and 
opinion promulgated on the 20th day of April, 1931, re¬ 
determining against your petitioners, as Executors of the 
Estate of Herman C. Fleitmann, deceased, a deficiency in 
income and profits taxes for the year 1919, in the amount 
of $14,826.50. 

39 II. Herman C. Fleitmann died on May 24, 1930. 
Letters testamentary were issued by the Surrogate 

Court for the County of New York, State of New York to 
your petitioners, the executors named in the last will and 
testament of said Herman C. Fleitmann. Your petitioners 
are still serving in the capacity of Executors of the Estate 
of Herman C. Fleitmann and have not been discharged. 

III. This appeal to the Court of Appeals of the District 
of Columbia is taken pursuant to a stipulation entered into 
between the parties hereto in accordance with the terms of 
Paragraph (d) of Section 1002 of the Revenue Act of 1926. 

IY. Herman C. Fleitmann duly filed his income and 
profits tax return for the year 1919, in the office of the Col¬ 
lector of Internal Revenue for the Third Collection District 
of the State of New York on March 15, 1920. Pursuant to 
said return taxes were assessed against and paid by said 
Herman C. Fleitmann. After such payments the respond¬ 
ent asserted and proposed to assess and collect from said 
Herman C. Fleitmann additional taxes for the year 1919, 
whereupon said Herman C. Fleitmann appealed to the 
United States Board of Tax Appeals and prayed for a 
redetermination and cancellation of his liability for further 
taxes for the year 1919. At the hearing on this appeal 
your petitioners were substituted for said Herman C. Fleit¬ 
mann, deceased. 

40 The point at issue presented before the United 
States Board of Tax Appeals by this appeal was 

whether or not the statute of limitations had run against 
the assessment and/or collection of these taxes. That issue 
depended in turn for its solution on the question of the 
validity or invalidity of certain waivers. These waivers 
were executed by Herman C. Fleitmann and the name of 
the Commissioner was placed thereon by stenographers in 
the Bureau of Internal Revenue. Under the name of the 
Commissioner these stenographers wrote the initials H. B. 
R. H. B. R., are the initials of Henry B. Robinson, a Chief 
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of Division in the Bureau of Internal Revenue. Mr. Robin¬ 
son held a written Power of Attorney authorizing him to 
sign the name of the Commissioner to waivers. None of 
said stenographers held authority from the Coinmissioner 
of Internal Revenue to sign his name to waivers in his 
behalf and this practice was carried on behind the back of 
the Commissioner and without his knowledge or consent. 
Nor were such third-hand signatures of the Commissioner 
of Internal Revenue executed in the immediate presence of 
or at the specific and particular request of Henry B. Robin¬ 
son. Nor was any evidence introduced to show the dates on 
which the name of the Commissioner of Internal Revenue 
was affixed to certain waivers, whether before ojr after the 
statute of limitations had run. 

VI. On April 20, 1931, the United States Bo^rd of Tax 
Appeals filed its findings of fact and opinion declaring the 
waivers to be valid and effective waivers and holding that 
neither the assessment nor collection of the taxfes in ques¬ 
tion was barred by the statute of limitations, and on May 

29, 1931 the said Board entered a formal order stat- 
41 ing that there was a deficiency for the year 1919 in 
the amount of $14,826.50. 

VII. The errors committed by the United Sthtes Board 
of Tax Appeals upon which your petitioners rely as the 
basis of this proceeding are as follows: 

1. On the evidence the Board erred in entering judgment 
for the Commissioner. 

2. On the evidence the Board erred in approving and 
redetermining the deficiency found by the Commissioner. 

3. On the evidence the Board erred in failing tq hold that 
the assessment of all further taxes against Herman C. Fleit- 
mann for the year 1919 was barred at the date of the mail¬ 
ing of the deficiency notice to him on March 14, 1927. 

4. On the evidence the Board erred in failing t^> hold that 
the collection of all taxes asserted against Herman C. Fleit- 
mann for the year 1919 was barred at the date of the deci¬ 
sion of the case by the United States Board of Ta^ Appeals. 

5. The Board erred in failing to hold that und^r the evi¬ 
dence the burden of proof was on the respondent in this 
case to prove that the period of limitations had been ex¬ 
tended by valid waivers. 
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6. The Board erred in failing to hold that there were no 
sufficient consents in writing which would validate the as¬ 
sessment and/or collection of this tax. 

7. The Board erred in failing to hold that the 

42 waiver executed by the taxpayer on February 17, 
1926 was invalid and void for the reason that there 

was nothing in the evidence to show that it was ever signed 
by the Commissioner or someone authorized to sign in his 
stead prior to March 15, 1926, the date on which the statute 
of limitations, except for the giving of said waiver would 
have run. 

8. The Board erred in failing to hold that the waiver ex¬ 
ecuted by the taxpayer on November 8,1926 was invalid and 
void for the reason that ’there is nothing in the evidence to 
show that it was ever signed by the Commissioner or some¬ 
one authorized to sign in his stead prior to December 31, 
1926, the date on which the statute of limitations, except for 
the giving of said waiver, would have run. 

9. On the evidence the Board erred in failing to hold that 
all of the waivers relied on bv the Government were invalid 
and void. 

10. The Board erred in failing to hold that the waivers 
signed February 17, 1926 and November 8, 1926 were in¬ 
valid and void for the reason that they were never signed 
by the Commissioner or anyone authorized to sign in his 
stead. 

11. The Board erred in failing to hold that the collection 
of said tax was barred at dates subsequent to February 26, 
1926, the date of the enactment of the Revenue Act of 1926, 
and that accordingly the collection was barred forever 
under Section 1106 (a) of that Act. 

12. The Board erred in holding that “when the corre¬ 
spondence between the parties shows that they understood 
the statute to be extended there is a sufficient consent in 

writing.” 

43 13. The Board erred in holding that the consents 
in writing were complete when the petitioner signed 

and filed the waiver forms. 

14. The Board erred in holding that the signing of a 
waiver comprised two elements: first, the discretionary 
duty of approval which could not be delegated by an agent, 
and second, the ministerial duty of signing the name of the 
Commissioner which could be delegated by an agent. 
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15. The Board erred in holding that the signing of the 
Commissioner’s name to a waiver was a ministerial act. 

16. The Board erred in holding that the duty o|f signing 

the Commissioner’s name to a waiver could be delegated by 
an agent. j 

17. The Board erred in holding that under his Authority 
Henry B. Robinson could delegate to subordinates the duty 
of signing the Commissioner’s name to waivers. 

18. The Board erred in holding that the attempted del¬ 
egation to subordinates by Henry B. Robinson of the duty 
of signing the Commissioner’s name to these waivers was 
a valid delegation. 

19. The Board erred in holding that the evidence showed 
that there was no attempt on the part of Henry B. Robin¬ 
son to delegate the duty of passing upon the acceptability 
of waivers. 

20. The Board erred in holding that the evidence showed 

9 I 

that said duty “was personally performed by Robinson and 
Anderson by having the waivers presented to them for deci¬ 
sion as to their acceptability.” 

21. The Board erred in holding that the evidence estab¬ 
lished that “it was the practice in both Robinson’s 

44 and Anderson’s offices for waivers to be brought to 
the attention of Robinson and Anderson and when 
they determined the waivers should be signed, thp physical 
act of signing was delegated to employees.” 

22. The Board erred in holding with respebt to the 
waivers here in question that the evidence showed “in each 
instance a waiver was requested by the respondent and it 
was pursuant to these requests that the waiters were 
signed and sent in by the petitioners.” 

23. The Board erred in not excluding all other: witnesses 
from the room while one was testifying. 

24. The findings of the Board that the waivers in ques¬ 
tion were furnished in response to letters from the respond¬ 
ent requesting same are not supported by the evidence. 

Wherefore your petitioners pray that the Court may 
review the action and decision of the Board of Tax Appeals 
in this cause, reverse the decision of said United States 
Board of Tax Appeals and direct the entry of a decision 
by said Board in favor of your petitioners deternkining that 
there is no deficiency in income and profits taxies for the 
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year 1919, and that no further taxes should be assessed or 
collected, and awarding to your petitioner such other and 
further relief as to the Court may seem just and proper. 

RICHARD E. DWIGHT, 
RICHARD E. DWIGHT, 

Attorney for Petitioners, 

100 Broadway, New York City, N. Y. 

45 State of New York, 

City of New York, 

County of -> ss: 

Richard E. Dwight, being first duly sworn, says that he 
is counsel of record in the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and that the state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 

RICHARD E. DWIGHT. 

Subscribed and sw'orn to before me this 24th day of 
November, 1931. 

CHARLES J. McNALLY, 

Notary Public. 

Notary Public, Kings County. 

Kings Co. Cl Vs No. 106, Reg. No. 2124. 

N. Y. Co. Cl Vs No. 340, Reg. No. 2Mc205. 

Commission expires March 30, 1932. 

My commission expires-,-. 

46 Received Mar. 23, 1932, U. S. Board of Tax Ap¬ 
peals. 

United States Board of Tax Appeals. Lodged March 23, 
1932. 

Filed March 25, 1932. 
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United States Board of Tax Appeals.! 

Docket No. 28451. j 

Marie J. J. Fleitmann and Thomas Crimmins,| Executors 

of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

vs. 

Commissioner of Internal Revenue, 

Statement of Evidence . 

At the hearings on the above-entitled cause ^>n October 
8th, 27th, and 28t.h, 1930 before the Honorable C. Rogers 
Arundell, Member of the United States Board of Tax Ap¬ 
peals, the following evidence was offered and received. 

Appearances: 

Harry Friedman, Esq., and William N. Wood, Esq., of 
Washington, and Richard E. Dwight, Esq., of New York, 
New York on behalf of the petitioners. 

Mason D. Leming, Esq., Bruce A. Low, Esq., and L. H. 
Rushbrook, Esq. (C. M. Charest, Esq,, General Counsel of 
the Bureau of Internal Revenue), on behalf of tlie Commis¬ 
sioner of Internal Revenue, respondent. 

It was moved by the petitioners that !in view of 
47 the death of Herman C. Fleitmann, his i executors, 
Marie J. J. Fleitmann and Thomas Crimmins, be sub¬ 
stituted in his stead as petitioners. Respondent concurred 
and it was so ordered. 

A stipulation was entered into between the parties agree¬ 
ing to the following facts: 

The 1919 return of Herman C. Fleitmann wp,s filed on 
March 15,1920. The deficiency letter was mailed on March 
14, 1927. Up to the date of hearing before the Board of 
Tax Appeals, no assessment of a deficiency fo^ 1919 had 
been made. Petitioners rested. 

Offered by respondent and received in evidenc^ the photo¬ 
static copy of a waiver dated December 24, 1924. (“Re¬ 

spondent’s Exhibit A.”) Later the original of this waiver 


Respondent. 
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was offered in evidence by the petitioners and received as 
petitioners’ Exhibit 2. 

Offered by respondent and received in evidence the 
photostatic copy of a waiver dated February 17, 1926. 
(“Respondent’s Exhibit B.”) Later the original of this 
waiver was offered in evidence by the petitioners and re¬ 
ceived as petitioners’ Exhibit 3. 

Offered by respondent and received in evidence the 
photostatic copy of a waiver dated November 8, 1926. 
(“Respondent’s Exhibit C.”) Later the original of this 
waiver was offered in evidence by the petitioners, and was 
received as petitioners’ Exhibit 4. Respondent rested. 

I might make a brief statement before introducing 
48 rebuttal testimony, and before making that state¬ 
ment, while I hesitate to do so, I would like to ask 
that the witnesses be excluded from the room. 

The Member: It is not my practice to exclude witnesses 
unless there is some valid reason for doing it. 

Mr. Friedman: The only reason for doing it is because I 
would like to have the testimony of these witnesses before 
they have heard the testimony of the other witnesses. 

The Member: Who are the witnesses? 

Mr. Friedman: I have Mr. Bittinger, Mr. Blair, Mr. 
Lucas as my witnesses, and I subpoenaed Mr. Anderson of 
New York, but that is not in connection with this case. 

The Member: I do not believe those gentlemen are going 
to be influenced by what any one of them may say. 

Motion denied. 

Mr. Friedman: Exception. 

C. Edgar Bittenger, being called by the petitioners and 
having been duly sworn, testified in effect as follows: 

I am employed in an administrative capacity in the office 
of the Commissioner of Internal Revenue. I have served 
in such capacity for nine years. I came presumably in 
response to a subpcena issued to David Burnett, the Com¬ 
missioner of Internal Revenue. I have brought with me the 
authority granted by the Commissioner David H. Blair to 
Henry B. Robinson to sign the name of Commissioner Blair 
to waivers. I have searched the records and I cannot find 
that such authority was granted to any other person with 
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the initials H. B. R. The document was thereupon offered 
and received in evidence as petitioners’ [Exhibit 1. 
49 My recollection is that the Commissioner ilssued such 
authority to his responsible deputies, division chiefs 
and responsible field officers. I know of no sjuch officer 
other than H. B. Robinson who bore the initials p3. B. R. 

Albert Lewis, being called by the petitioners ^nd having 
been duly sworn, testified in effect as follows: 

I am revenue agent in charge at Richmond] Virginia. 
For seventeen years I have been connected with t!he Bureau 
of Internal Revenue. From 1923 to 1927 I was llead of the 
Personal Audit Division. I signed the name of D. H. Bair to 
petitioners’ Exhibit 2. My initials appear undeif the name 
of the Commissioner. I signed it on February 28, 1926. 
I was granted authority by Commissioner Blair [to execute 
waivers on his behalf. 


However, 
b only one 


Henry B. Robinson, being called by the petitioners and 
having been duly sworn, testified in effect as follpws 

On direct examination by the petitioners: 

I am and have been since May 1925 Head of | the Audit 
Review Division of the Bureau of Internal Revenue. I did 
not sign the name of Commissioner Blair eithpr to peti¬ 
tioners’ Exhibit 3 or to petitioners’ Exhibit 4. 
the waivers came from my division and I was thl 
in the division with the initials H. B. R., who hel4 authority 
from Commissioner Blair to sign Commissioner Blair’s 
name to waivers. I 

The original waivers of December 24, 1924, February 17, 
1926 and November 8, 1926 were offered and received in 
evidence as petitioners’ Exhibits 2, 3 and 4. 

50 The waivers marked petitioners’ Exhibits 3 and 4 
came through my division. 

Counsel for respondent thereupon admitted fojr the pur¬ 
poses of the record that Mr. Robinson was the only one in 
his division with the initials H. B. R., who was Authorized 
by the Commissioner to sign waivers. 

5— 5657a 


34 


MARIE J. J. FLEITMANN ET AL. VS. 


Cross-examination by the respondent: 

With respect to petitioners’ Exhibit 3, my secretary Miss 
Mead placed my initials on it as well as the name of D. H. 
Blair. 

Q. Just state under what circumstances Miss Mead 
placed your initials there and the name of the Commis¬ 
sioner? A. Under my direction after the waivers were 
brought to mv office for examination. 

Q. You instructed her to affix the name of the Commis¬ 
sioner and to affix your initials under that name? A. Yes. 

Mr. Friedman: I object to the question as leading. 

Mr. Leming: The witness is under cross examination. 

Mr. Friedman: Yes, but he is a government official. 

The Member: Go ahead. 

* * , # # # * * 

51 Q. Mr. Robinson, there seems to be some confusion 
as to which one of those you state that Miss Mead 
signed at your direction. Will you re-examine the waivers 
and state particularly which ones she signed? A. They 
look the same signatures. I thought they were all signed 
by the same. This one appears, it is my recollection that is 
Miss Mead’s signature for me. 

By the Member: 

Q. What exhibit are you pointing to? A. No. 3. 

Miss Durivage substituted as my secretary in the absence 
of Miss Mead. Miss! Van Amburg followed Miss Mead as 
my secretary and she signed petitioners’ Exhibit 4. 

Q. Did the three secretaries you have mentioned sign all 
these waivers at your request and direction? A. Yes. 

At about the time those waivers were signed my duties 
were as follows: 

I had to supervise a division of 300 members. In addi¬ 
tion I had to hold conferences with taxpayers, handle im¬ 
portant matters and correspondence, confer with members 
of the General Counsel’s Office on important legal matters, 
advise and direct all members of my division who might 
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seek advice and in general carry out the instructions of the 
higher officers of the Bureau, which included signing many 
communications and, perhaps, inspecting papers and 

52 documents brought to my attention or fir which I 

called or sent for and so forth. j 

Q. You testified, Mr. Robinson, those waivers vjere signed 
by your three secretaries at your request and direction. 
I will ask you if you adopted those initials as yours, and the 
signing of these waivers as your own act? A. Yes, sir. 

Q. And you so adopt them and approve then}, and con¬ 
firm them at this particular time. A. Yes. j 

#####*:* 

Q. Mr. Robinson, when did you hear for the first time 
that the petitioners were attempting to repudiate or deny 
the validity and regularity of these waivers? A. Do you 
want the exact date? 

Q. If you know when they first attempted to! repudiate 
them? A. I do not recall the exact date, but it was ap¬ 
proximately ten days ago. 

Q. Do you know, Mr. Robinson, if these petitioners were 
given additional time on account of the execution of these 
waivers, that is, if they were given additional time in the 
matter of assessment and collection of the ta^es in con¬ 
troversy? A. Yes, sir; that was the purpose for which they 
were signed. 

53 Mr. Friedman: The question was whether he knew. 

Mr. Leming: He said “Yes, sir”. 

Mr. Friedman: The question was whether he |:new. 

By Mr. Leming: 

Q. Do you know as a matter of personal knowledge that 
the taxpayers were given additional time? A. Yes, sir. 

Q. Why? A. So that careful consideration and delib¬ 
erate action could be taken on the matter of tie tax lia¬ 
bility, rather than have to close it out in the besp way pos¬ 
sible before the statute of limitations would run; 
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Q. What was the immediate cause of the extension of 
time they were allowed ? I will withdraw that and ask you 
this: Would the additional time have been allowed if these 
waivers had not been signed? A. No, sir. 

Mr. Friedman: Does that call for a conclusion, or the 
witness’ knowledge? Is the witness testifying from con¬ 
clusions to be drawn, or his personal knowledge of the case. 

Mr. Leming: I will ask the question this way: 

By Mr. Leming: 

Q. Mr. Robinson, do you know as a matter of personal 
knowledge that the taxpayers would not have been given 
the further time if the waivers had not been executed? A. 
You mean in this particular case? 

Q. Yes. What would have happened if the waivers had 
not been executed. 

54 Mr. Friedman: 1 object to that as calling for a 

conclusion of the witness. The witness is here to 
testify from personal knowledge and that should be the 
limit of his testimony. 

The Member: From the form of the question, it seems to 
me it is directed to his personal knowledge. I do not see 
any objection to bring out the practice, if the questions are 
directed to that end. 

Reframe your question and keep the record straight. 

By Mr. Leming: 

Q. Will you state, Mr. Robinson, what the practice was 
with respect to the immediate assessment and collection of 
taxes in connection with giving and filing of waivers? A. 
The practice was to notify the taxpayer or his attorneys 
that the necessary time in which to properly consider all 
matters relating to his case, unless the statute of limitations 
was extended, was not sufficient, and so he was given this 
notice and asked if they wanted to file waivers extending 
the statute, which was their privilege under the law, and if 
they would so file waivers the case was held open for the 
submission of whatever testimony, evidence or data was 
necessary, and no arbitrary or hurried action was taken 
with respect to that case. 

• * # • # # * 
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Letters addressed to Herman C. Fleitmann ^nd dated 
January 22, 1926, December 20, 1924, November 5,1926 and 
February 13,1926 were offered and received in evidence and 
marked Respondent’s Exhibits F, G, H and J, respectively. 

A telegram addressed to Martin F. Keogh, Jr., New York, 
N. Y., was offered and received in evidence and marked Re- 
spondent’s Exhibit I. Mr. Keough was authorised at that 
time to represent Herman C. Fleitmann. 

i 

55 Redirect examination by petitioners: 

I saw these waivers first in February and November, 1926 
because waivers were brought to me promptly upon receipt 
at the division. I have no recollection at this tiifie of hav¬ 
ing seen these particular waivers in 1926. My first recol¬ 
lection of having seen them is this morning. 

• #####* 

Q. Then you were not present at the time these particular 
waivers were signed, were you? A. Present where? 

Q. Present when Miss Mead or Miss Durivage and Miss 
Vanamburg signed these waivers? A. I was present in my 
office. 

Q. Did you see them sign each particular waivjer? A. I 
cannot recall seeing them signing those particular waivers, 
but they signed waivers in my office. 

Q. But you have no recollection of having seen them sign 
these particular waivers, referring to petitioner Is exhibits 
3, 4 and 5 and 6? A. No, sir. j 

Q. Mr. Robinson, did you ever instruct these Secretaries 
in writing to sign these particular waivers? A. No, sir. 

Q. Did you ever instruct them orally? A. Yes. 

Q. Just a minute until I finish my question—may I have 
that answer stricken, until I finish my question. 

The Member: The answer is stricken. 

By Mr. Friedman: 

56 Q. Did you ever instruct them orally to sign these 
particular waivers, that is, your instructions re¬ 
ferring specifically to these particular waivers here, peti¬ 
tioner’s exhibits 3, 4, 5 and 6. A. You mean ajpart from 
any other waivers that might be there ? 
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Q. Yes, I am referring to specific instructions to sign 
these waivers, your instructions referring to these waivers? 
A. And these alone? 

Q. And these alone, yes. A. I do not recall. 

Q. Then, Mr. Robinson, when you replied to Mr. Leming’s 
question relating to these waivers being signed by your 
secretaries at your direction and at your request, you did 
not mean to have the Board understand that you gave a 
specific request that these specific waivers, petitioner’s 
exhibits 3, 4, 5 and 6 be signed? A. No, sir, no specific 
request. 

Q. Mr. Robinson, you have testified your duties included 
anything that the Commissioner, anything the Commis¬ 
sioner would in effect direct you to do, isn’t that so, you 
were under Commissioner Blair during the vear 1926? A. 
Yes. 

Q. And if Commissioner Blair would give you instruc¬ 
tions you were obligated by your position to carry those 
instructions out. A. Yes. 

Q. On January 26, 1926, Mr. Blair did give you some 
instructions, and I ask you to read those instructions 
57 to familiarize yourself with them, referring to peti¬ 
tioner’s exhibit No. 1. A. (Reading:) Mr. H. B. 
Robinson, Head Consolidated Returns Division: 

“ Until further notice you are hereby authorized to sign 
my name to all waivers which have been or may hereafter 
be submitted in connection with assessment for 1922 and 
. prior years, in each case, however, your initials should 
appear immediately under the signature. 

4 ‘Please retain this document as a part of the perma¬ 
nent files of the Bureau, as evidence of your authority in 
the matter. 

“ (Signed) D. H. BLAIR,” 

Commissioner . 7 7 

Q. With reference to these waivers, petitioner’s exhibits 
3, 4, 5 and 6, were they not waivers coming within the terms 
of these instructions, Mr. Robinson? A. Yes, sir. 

Q. And you personally did not sign those waivers. A. 
No, sir. 
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By Mr. Friedman: 

Q. When was the first time that yon knew that the case 
of H. C. Fleitmann, that there was such a tax cise as the 
case of H. C. Fleitmann? A. I do not recall wljen I first 
heard it. 

Q. Your best recollection is when? A. The last time I 
heard of it, if you want to ask me that? 

58 Q. When was the last time you heard bf it? A. 
When I was told to get the auditor read^. 

Q. Do you have any recollection of having heard of it 
previous to that? A. No, sir. 

Q. And then prior to the time I spoke to you, !Njr. Robin- 
son, which was ten days or two weeks ago, you did not 
know that there were waivers in the case of H. C. Fleit- 
man? A. I did not recall there were. j 

Recross-examination by respondent: 

About 20,000 cases were pending in my division around 
about November, December and February, 1926. One case 
might contain several returns or even several hundred re¬ 
turns. Several hundred waivers were coming to! my desk 
every day. 

Q. Was the physical act of signing a burdensome matter 
at that time? A. It was. 




Q. When you testified in response to counsel’s question 
that you did not sign these waivers, did you meai^ that you 
did not physically put the name and initials there? A. Yes, 

sir. 

Redirect examination by petitioners: | 

I did not see all the mail that came into my division. 
My recollection is that I saw all the waivers that pme into 
my division. They came to my office and almost always 
came to my desk as I recall. They were instructed 
59 to bring them to my desk. My first recollection of 
having seen these particulars waivers vdas when 
they were handed to me this morning. 

David H. Blair, being called by the petitioners and hav¬ 
ing been first duly sworn, testified in effect as follows: 

I was Commissioner of Internal Revenue from May 27, 
1921 to June 1, 1929. I do not think I have ever Seen peti- 
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tioners’ Exhibits 3 and 4 before this morning. Neither of 
them was signed by me personally. I signed few waivers 
during my term of office. I delegated authority for signing 
to all of the heads of division, all the collectors of internal 
revenue, all of the agents in charge and perhaps some 
others. The delegation <?f authority to the persons named 
was essential to the conduct of the Government’s business. 
I delegated such authority to as many people as I thought 
advisable. I suppose I could have delegated it to every¬ 
body, but whenever it was necessary and it was suggested 
to me that I designate such and such a person, I did it. 
Those so delegated were principally men in responsible 
positions. It was an important matter and I took care to 
whom I delegated it. 

Miss Rene Van Amburg, being called by the petitioners, 
testified in effect as follows: 

Direct examination by petitioners: 

Since April, 1926,! I have been employed in Mr. Robin¬ 
son’s division of the Income Tax Unit. During that time I 
have served as secretary to Mr. Robinson. Miss 
60 Mead, whom I succeeded, left about April 20,1926. I 
signed the waiver dated November 8, 192’6. (Peti¬ 
tioners’ Exhibit 4.) I was in the next room to Mr. Robin¬ 
son but I could look through the door. My desk was just 
outside the door. The room was' separate. My salary was 
$2,000.00. Mr. Robinson gave me general instructions to 
sign waivers. There were instructions for all waivers how 
they were to be handled. The instructions were not in 
writing. 

Cross-examination by respondent: 

I signed the waiver of November 8, 1926 in Docket No. 
28451. (Petitioners’ Exhibit 4.) I do not recall signing it 
specifically. The conditions under which waivers were 
signed by me were as follows: 

Waivers were sent to us from the sections and were given 
to Mr. Robinson. He looked them over and put them across 
the desk. The waivers were actually signed in Mr. Robin¬ 
son’s office and at his desk. It was a double desk and Mr. 
Robinson would pass them across it. No particular time 
was set aside for their signing- 
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Redirect examination by petitioners: 

I was given no instructions by Commissioner Blair or 
Commissioner Lucas to sign waivers. Mr. Robifison’s gen¬ 
eral instructions were to sign the Commissioner’s name 
and Mr. Robinson’s initials after he had seen them. I do 
not know whether Mr. Robinson was in his office on Octo¬ 
ber 1, 1926, the first of November 1926, the 20th of Novem¬ 
ber 1926, or the 13th of November 1926. I have no present 
recollection of the circumstances under which I signed this 
waiver. I am testifying from my own knowledge of 

61 what the practice was. All waivers wer^ signed at 
Mr. Robinson’s desk. 

Miss Helene A. Durivage, being called as witness for 
petitioners and having been duly sworn, testified in effect 
as follows: 

Direct examination by petitioners: 

My position was confidential clerk but at times I substi¬ 
tuted for Miss Mead and Miss Van Amburg. 

At times I signed Commissioner Blair’s name j;o waivers 
although I was never instructed by Commissioner Blair so 
to do. I signed petitioners’Exhibit 3. I worked in a room 
next to Mr. H. B. Robinson’s room. I considered it a part 
of Mr. Robinson’s office. I have no present recollection of 
when I signed those waivers, but I do know where. It was 
in Mr. Robinson’s office. They were all signed there, either 
at his desk or at the desk next door where the^ could be 
easily handed over. I mean by next door in the secretaries 
office. Some of them were signed at Mr. Robinson’s desk 
and some at the secretary’s desk. I also signed Mr. Robin¬ 
son’s name to outgoing correspondence. I signed a sub¬ 
stantial proportion of such correspondence. The regular 
secretaries of Mr. Robinson participated in signing Mr. 
Robinson’s name to correspondence. Waivers were the 
only documents to which I signed the Comnfissioner’s 
name. I never had any written instructions from Mr. Blair 
or Mr. Robinson about signing Mr. Blair’s name to waivers. 
I have no present recollection of when I signed the waiver 
in question. Mr. Robinson signed a great many 

62 waivers. The door between Mr. Robinson’s office 
and my room was always open. From ipy desk I 
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could look through and see Mr. Robinson. It was scarcely 
ten feet from mv desk to Mr. Robinson’s desk. If I took 
one step I could hand something to him. That is how close 
he was to me. You could reach it by taking one step and 
handing anything you wanted. Mr. Robinson would hand 
me waivers in bunches and I would sign them either at his 
desk or at my own desk. When I was leaning over my desk 
and signing documents it was impossible for Mr. Robinson 
to see what I was doing. Mr. Robinson would give me 
waivers to sign. I would not take them off of his desk un¬ 
less I knew he had reviewed them. I would not sign waivers 
that he had not approved and I would not expect him to 
stand over me. So I signed waivers from time to time when 
Mr. Robinson was not present and could not see me doing 
the work. Petitioners’ Exhibit 3 might have been so signed. 
It was not Mr. Robinson’s practice to come into my room 
and watch me sign waivers. During the time that Mr. 
Robinson had conferences with taxpayers’ representatives 
the door to my room was never closed. 

Cross-examination by respondent: 

Q. I will ask you whether or not you ever signed a waiver 
with the name of Mr. Blair thereon and Mr. Robinson’s ini¬ 
tials in which you were not authorized to do so by Mr. 
Robinson? A. No. 

Q. When you explained at the time the waivers were 
actually signed in the little outer office, was that the usual 
custom or the exception? A. It was the exception. 

63 Redirect examination by petitioners: 

Petitioners’ Exhibit 3 was signed in either one of the two 
offices but I do not know which one. Miss Van Amburg 
signed in front of Mr. Robinson and Miss Mead signed along 
the same line as I did. Miss Van Amburg sat at Mr. Robin¬ 
son’s desk. Miss Van Amburg signed petitioners’ Exhibit 
4. Miss Van Amburg told me Mr. Robinson did not want 
her to sign in the secretary’s room so she would always have 
to go in Mr. Robinson’s office. If Miss Van Amburg had 
several waivers to sign and she would be in there (Robin¬ 
son’s office) for quite a while she would have to call me to re¬ 
lieve her. By several I might mean several hundred. But 
if there were only five waivers to sign Mr. Robinson would 
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sign them himself. If there were twenty to sign I don’t 
know whether he would sign them himself or ijot. And I 
don’t know whether Miss Van Amburg w^ould call me 
whether she had five, twenty or one hundred waivers to 
sign. 

Petitioners and respondent agreed that the case was 
closed. 

Counsel for respondent offered a motion to the effect that 
pursuant to a stipulation entered into between the parties 
this case be reopened permitting the consideration in all 
three cases of evidence offered in any of them. 

On this motion the Member ruled as follows: 

“And that case (Docket #28451) will be reppened and 
the testimony in that case, as far as applicable, ydll be con¬ 
sidered in connection with the case of Frederick T. Fleit- 
mann, Docket 28450 and Herman C. jBTeitmann, 
64 Docket No. 17121, and the testimony heretofore of¬ 
fered in the case of Herman C. Fleitman^i, together 
with the testimony to be offered in that case and the case 
of Frederick T. Fleitmann, Docket 28450, will be Considered 
in connection with all three cases.” 

The above and foregoing statement of evidence together 
with exhibits appended hereto contain all the evidence in¬ 
troduced before the Board material to a consideration of 
the assignments of error as set forth in the petitioners’ 
petition for a review of the decision entered heijein by the 
United States Board of Tax Appeals. 

It is hereby agreed that said statement as made may be 
approved by the Board of Tax Appeals without further 
notice to any party hereto, and that wdien so approved may 
be filed in the Clerk’s office and become a part of the record 
for the purpose of the petition for review in ^aid cause 
filed by Marie J. J. Fleitmann and Thomas Primmins, 
Executors of the Estate of Herman C. Fleitmann, Deceased, 
Petitioners. 

HOWE P. COCHRAN, j 

Attorney for Petitioners . 

C. M. CHAREST, | 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent . 

Dated this 22 day of March, 1932. 
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65 The aforesaid statement of evidence in the petition 
for review of Marie J. J. Fleitmann and Thomas 

Crimmins, Executors of the Estate of Herman C. Fleit¬ 
mann, Deceased, Petitioners, vs. Commissioner of Internal 
Revenue, Respondent, is hereby approved and signed and 
ordered to be made of record in the above-entitled cause 
this 25 day of March 1932. 

C. ROGERS ARUNDELL, 
Member United States Board of Tax Appeals. 

66 Petitioner’s Exhibit 1. 

Filed Oct. 8, 1930. 

Docket 28451. 


Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


January 26, 1926. 


Mr. H. B. Robinson, 

Head Consolidated Returns Division: 


Until further notice, you are hereby authorized to sign 
my name to all waivers which have been or may hereafter 
be submitted in connection with assessments for 1922 and 
prior years. In each case, however, your initials should 
appear immediately under this signature. 

Please retain this document as a part of the permanent 
files of the Bureau as evidence of your authority in the 
matter. 

D. H. BLAIR, 

Commissioner. 


(Here follow Petitioner’s Exhibits Nos. 2, 3, and 4, side 

folios 67, 68, and 69.) 
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INCOME AND PROFITS TAX WAIVER 


STAMPED 

S«» BQAHD oy TAX 
APPEALS 

^OCERT MG • '<£8461 
Petitioner*# ns-Mfri 
| Oct. 8, 1930 


Ir; pursuance of the provisions of existing Internal Revenue Lawe, 

. daman C. Fleitmaaii.. .| a taxpayer, 

of ... Hew fork, N. *•... .. and tb0 Commissioner 

of Internal Revenue, hereby consent to extend the period prescribed by 
law few* « determination ( assessment, and collection of the amount of 
income, excess profits, or war-profits taxes due under any return made 

by or on behalf of said taxpayer for tlv. years ^13X9^. j. . 

under the Revenue Act of 1924, or under prior income, excess-profits, 
or war-profits tax Acts, or under Section 36 of the Act entitled ’An 
Act to provide revenue, equalize duties, *nd encourage the Industries 
of the United States, and for other purposes’*, approved August 5, 1909. 
This waiver is in effect from the date it is signed by the taxpayer and 
will remain in effect for a period of one year after the-expiration of 
the statutory period of limitation within which assessments of taxes 
may be made for the year.or years mentioned, or the statutory period 
of limitation as extended by Section 277 (b) of the Bevenu4 Act of 1924, 


or by any waivers already on file with the Bureau. 


m 


recorded 

utioh cEttrtt DEC 30 1924 

*$25 



APPROVED 

By 


"Murat 
Merton 21 


? EB -8 m 

de¬ 


claims control 
SECTION 



Commissioner 


CWSIMP OFH^LREYHM 


It this waiver is executed on behalf of a corporation, lit must be 
signed by ouch officer or officers of the corporation as are empowered 
under the lawe of v the State in which the corporation is located to elgn 
for the corporation, In addition to which, the eeal, if any,'of the 
corporation muat J**a*CU*> 4— /> ^ . _/ lU** /& 
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IXCOMH AM) PROFITS TAX WAIVEII 


FOR TAXABLE YEARS ENDED PRIOR TO JANUARY 1, 1922 


ITiCRiA 

CCB 


Pelxruary..l7.,.. 1926. 


In pursuance of the provisions of existing Internal Revenue 
1**3 Herman C. Fleltmasa,. a 

of.**" ........ .., and the 

Comoi88loner of Internal Revenue hereby valve the time prescribed by law 
for waking any assessment of the amount of lncowe, excess-profits, or 
war-profits taxes due under any return made by or on behalf of eald tax¬ 


payer for the year (or years). ...131% ... .. 

under existing revenue ects, or under prior revenue aote. 

This waiver of.ths time for waking any assessment as aforesaid 
shall remain In effect until December 31, 1926, and shall then expire 
except that if a notice of a deficiency in tax Is sent to said taxpayer by 
registered mail before said data and (1) no appeal is filed therefrom 
with the United States Board of Tax Appeals than said data shall be ex¬ 
tended sixty days, or (2) If an appeal is filed with said Board then said 
date shall be extended by the number of days between the date of wailing 
of eald notice of deficiency and the date of final decls^ff bp said Board. 

AFFIX 


KEPI 




If this waiver Is executed on behalf of a corporation, it must 
be signed by such officer or officers of the corporation as are e m powered 
under the laws of the 8tate in w h i ch the corporation is located to sign 
for the*corporation, in addition to which, the seal, if any, of the 
corporation must be affixed. 
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U. S. BOARD OP TAX APPEALS 
DOCKET NO. 28451 
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INCOME AND PROFITS TAX W, 


FOR TAXABLE 


ITxCR; 5-5 
«5HC 


AXABLE JJEARS 

.l 

7 


\ 


ENDED PRIOR TO JANUARY 1, 19&' / 

v Jp* J 
a <*° 'S / 


\ I u 

Jn pursuance of the provisions of existing Internal Revenue | 
Laws. L. ^• "Henaan Q r .Haitmann, _, ja taxpayer 

of__ *•?. *?**» New Tork _[., and the 

Commissioner of Internal Revenue hereby waive the time prescribed by law 
for making any assessment of the amount of income, excess-profits, or 
war-profits taxes due under any return made by or on behalf of said tax¬ 
payer for the year (or years).... 1918 to 1921 , inclusive_ 

under existing revenue acts, or under prior revenue acts. 

i 

This waiver of the time for making any assessment as aforesaid 
shall remain in effect until December 31, 1927, and shall then empire 
except that if a notice of a deficiency in tax is sent to said taxpayer by 
registered mail before said date and (1) no appeal is filed therbfrom 
with^he United States Board of Tax Appeals then said date shallj be ex¬ 
tended sixty days, or (2) if an appeal is filed with said Board then said 
date shall be extended by the number of days between the date ofL mailing 
Of said notice of deficiency and the date of final decision jyp'Siid Board. 


Commissi 


If this waiver is executed on behalf of a corporation, it oust 
be signed by such officer or officers of the corporation as are empowered 
under the laws of the State in which the corporation is located jto sign 
for the corporation, in addition to which, the seal, if any, of the 
corporation Bust be affixed. 


0 I* 

• N 
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70 Respondent's Exhibit F. 

Filed Oct. 8, 1930. 

Docket 28451. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :PA :PYA. ARM. ! 

(Stamped:) Jan. 22, 1926. 

Mr. Herman C. Fleitmann, 

356 4th Avenue, j 

New York, N. Y. | 

Site: 

Reference is made to your 1918 and 1919 income tax re¬ 
turns, Forms 1040. ! 

The question involved is the adjustment of your income 
due to the denial of personal service classification to the 
Seaboard Mills, Incorporated. 

The records of this office show that the denijals of per¬ 
sonal service classification has been protested by the Cor¬ 
poration, the case now being under consideration by the 
U. S. Board of Tax Appeals. 

It appears that your returns have been adjusted on the 
basis that the corporation was not entitled to the classifica¬ 
tion as a personal service corporation and allowances have 
been made to you for the years 1918 and 1919 and on a basis 
which you yourself have been contesting through the cor¬ 
poration. 

Under the circumstances, it will be necessary to reaudit 
your returns pending the final adjustment of tbe corpora¬ 
tion returns and to assess the taxes found due based upon 
income received by you from the Seaboard Mills, Incor¬ 
porated, as having been received from a personal service 
corporation. 

The statute of limitations will presently bar iny assess¬ 
ment of additional taxes against you for these yjears. The 
Bureau desires to make assessment or formal determina¬ 
tion of deficiency only after careful consideration of the 
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case. Waiver forms extending the statutory period of 
limitations are, therefore, enclosed for your use. 

If you desire that assessment be withheld pending* the 
final determination of the status of the corporation, you 
are requested to execute these waivers, and return them 
to this office within ten days from the date of this letter. 

Reference should be made in your reply to the symbols 
IT :PA :PYA .-ARM. 


Respectfully, 


C. R. NASH, 

Assistant to the Commissioner, 
By A. R. McMANNIS, 

Chief of Section . 


1 copy of letter & waiver sent to Wilner & Dwight & 1 
copy l/25/26. 

Await his answer before filing waivers. 

Last day Jan. 31, 1926. 

Enclosures: Waiver forms. 
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Respondent’s Exhibit G. 


Filed Oct. 8, 1930. 
Docket 28451. 


Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


IT :CA:2112:10. 


(Stamped:) Dec. 20, 1924. 

Mr. Herman C. Fleitmann, 

356 Fourth Avenue, 

New York, N. Y. 

Sir: 

Reference is made to your income tax returns for the 
years 1918 and 1919. 

You are advised that the records of this office indicate 
that a waiver had been filed for the year 1918, extending 
for a year, the time within which assessments may be made. 
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Inasmuch as the time as extended by the waiveif for 1918 
is about to expire, you are requested to sign the enclosed 
Form of Waiver for 1918, and an additional vjaiver for 
the year 1918, in order to avoid the necessity cff making 
an assessment prior to the consideration of all J;he infor¬ 
mation submitted. 

In view of the fact that an audit of your 1919 return 
may indicate an overassessment, you are advised that in 
order to protect your interest, a claim for refund on Form 
843 should be filed with the Collector of Internal Revenue 
for your district. The claim should set forth the basis 
upon which refund is claimed, as set forth in this letter. 

The effect of signing a new waiver for 1918 is jto extend 
for the period of one year, the time as extended by waivers 


be made, 
forms of 


previously on file within which assessments may 
You are requested to forward the enclosed 
waiver within ten days from the date of this letter 
Respectfully, 

J. G. BRIGHT, 

Deputy Commissioner, 
By JOHN G. REMEY, 

Chief of flection. 

Enclosures: Waivers. 
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Respondent’s Exhibit H. 
Filed Oct. 8, 1930. 
Docket 28451. 


Treasury Department, Washington. 


Office of Commissioner of Internal 


Revehue. 


IT :CR:G-5. SMC. 

(Stamped:) Nov. j), 1926. 
(Stamped:) Nov. 1926. 

Mr. Herman C. Fleitmann, 

356 Fourth Avenue, 

New York, N. Y. 

Sirs: 


An examination of your case indicates that tie period 
of limitations prescribed by law or as extended by! 


a waiver 
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now on file, will presently expire and bar any additional 
assessment against yon for the calendar years 1918 to 1921, 
inclusive, unless you conse-t to extend further the period 
of limitation. It is desired to give you an opportunity to 
present any evidence or contentions relative to the deter¬ 
mination of your correct tax liability, but the Bureau will 
be obliged to protect the interests of the Government by 
notifying you of its final determination of any deficiency 
unless you furnish waivers in proper form. 

It is, therefore, suggested that you execute and return 
to this office within ten days from the date of this letter 
the enclosed forms of waiver by which you will note that 
you and your affiliated companies separately agree to an 
extension until December 31, 1927, of the statutory period 
of limitations within which additional tax may be assessed 
for the years mentioned. 

Respectfully, 

C. R. NASH, 

Assistant to the Commissioner , 
By W. TUNGATE, 

Chief of Section . 

Enclosures: Waivers. 

73 Respondent’s Exhibit I. 

Filed Oct. 8, 1930. 

Docket 28451. 

Telegram . 

Treasury Department, Washington. 

Office of Internal Revenue. 

IT :PA :PYA. ARM. 

(Stamped:) Feb. 10, 1926. 

(Stamped:) Feb. 10, A. M. 10:17. 

Martin J. Keogh, Jr., 

356 Fourth Avenue, 

New York, New York: 

See office letter January Twenty Second Submit Nine¬ 
teen Eighteen and Nineteen waivers bearing personal sig- 



DAVID BURNET, COMMR. OP INT. REV. 


49 


nature Herman 0. Fleitmann by February Twelfth Form 
Eight Seven Two A. 

C. R. N^SH, 

Assistant to the Commissioner. 

GL-F. 


74 Respondent’s Exhibit J. 


Filed Oct. 8, 1930. 

Docket 28451. 

Treasury Department, Washington. 


Office of Commissioner of Internal Revenue. 

IT :CR :A. CCB. 


Herman C. Fleitmann, 
356 Fourth Avenue, 
New York, N. Y. 

Sirs: 


(Stamped:) Feb. 


13, 1926. 


.'t r - j 


An examination of your case indicates that the period of 
limitations prescribed by law or as extended by a waiver 
now on file, will presently expire and bar anyj additional 
assessment against you for the calendar yearns) 1919 to 
1921 unless you consent to extend further the period of 
limitation. It is desired to give you an opportunity to 
present any evidence or contentions relative to! the deter¬ 
mination of your correct tax liability, but the Bureau will 
be obliged to protect the interests of the Government by 
notifying you of its final determination of any deficiency 
or by making an immediate assessment of such deficiency 
under Section 274(d) of the Revenue Act of 1924 unless you 
furnish waivers in proper form. 

It is, therefore, suggested that you execute and return to 
this office within five days from the date of thi$ letter the 
enclosed forms of waiver by which you will note that you 
and your affiliated companies separately agree to an ex¬ 
tension until December 31, 1926, of the statutory period of 

7—5657a 
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limitations within which additional tax may be assessed for 
the years mentioned. 

Respectfully, 

C. R. NASH, 

Assistant to the Commissioner , 
i By F. R. LEARY, 

Chief of Section. 

Enclosures: Waivers (8). 

75 United States Board of Tax Appeals. Filed 

Mar. 29, 1932. 

United States Board of Tax Appeals. 

Docket No. 28451. 

Marie J. J. Fleitmann & Thos. Crimmins, Executors of the 
Estate of Herman C. Fleitmann, Deceased, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for Record. 

(Filed-, -.) 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Ap¬ 
peals of the District of Columbia, with reference to petition 
for review heretofore filed by the petitioners in the above 
cause, a transcript of record in the above cause, prepared 
and transmitted as required by law and by the rules of said 
Court, and to include in said transcript of record the follow¬ 
ing documents or certified copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 
United States Board of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals as fol¬ 
lows: 

(a) Amended Petition. 

(b) Amended answer to amended petition. Omit Ex¬ 
hibits 1, 2, 3, 4 and 5. Insert statement that 1, 2 and 3 are 
the same as Petitioners ’ Exhibits 2, 3 and 4 respectively. 
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(3) The findings of fact and opinion of the B(j>ard of Tax 
Appeals. 

76 (4) Stipulation of Tax Liability. j 

(5) The decision of the Board. 

(6) Stipulation for review by the United Spates Court 
of Appeals of the District of Columbia. 

(7) The petition for review. 

(8) The statement of evidence with the following Ex¬ 
hibits: Petitioners’ 1, 2, 3 and 4; Respondent’s F, G, H, I, 
and J. (In all cases omit certifications.) 

(9) This Praecipe. 

HOWE P. COCHRAN, 

HOWE P. COCHRAN, 

Attorney for Petitioners, 

920 Potomac Electric Power Company Bi\ilding, 

Washington, D. C . 

i 

Service of a copy of the foregoing is hereby acknowledged 
this 29th day of March, 1932. 

C. M. CHARESTJ 
C. M. CHAREST,j 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

The privilege of filing a counter-praecipe is her^bv waived. 

C. M. CHlAREST. 
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Docket No. 28451. 


Marie J. J. Fleitmann and Thomas Crimmins, Executors 
of the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

J Certificate. I 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 7fy inclusive, 
contain and are a true copy of the transcript | of record, 
papers and proceedings on file and of record in rhy office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my han$ and affix 
the seal of the United States Board of Tax ^ppeals, at 
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Washington, in the District of Columbia, this 12 day of 
April, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

78 United States Board of Tax Appeals. 

Docket No. 28451. 

Marie J. J. Fleitmann & Thomas Crimmins, Executors of 
the Estate of Herman C. Fleitmann, Deceased, Peti¬ 
tioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and hereby is ex¬ 
tended to March 26, 1932. 

(Signed) I LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Jan. 19, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

79 United States Board of Tax Appeals. 

Docket No. 28451. 

Marie J. J. Fleitmann & Thos. Crimmons, Executors of the 
Estate of Herman C. Fleitmann, Dec’d, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioners,^; is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
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for review of the above entitled proceeding in the Court 
of Appeals for the District of Columbia, be and 4 is hereby 
extended to April 15, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., March 17, 1932. 

A true copy.. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5657. 
Marie J. J. Fleitmann and Thomas Crimmins, executors of 
the estate of Herman C. Fleitmann, deceased, appellants, vs. 
David Burnet, Commissioner of Internal Revemie. Court 
of Appeals, District of Columbia. Filed Apr. [ 13, 1932. 
Henry W. Hodges, Clerk. 
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Court of Appeals of tfje District of 



Marie J. J. Fleitmann and Thomas 
Crimmins, Executors of the Estate 
of Herman C. Fleitmann, Deceased, 

Petitioners, 


against 


David Burnet, Commissioner of 
Internal Revenue, 

Respondent. 


I 

No. 5657 


BRIEF FOR PETITIONERS. 


Statement of the Case. 

The petitioners, as executors of the estate of Herman 
C. Fleitmann, deceased, seek in this Court review of a 
decision of the United States Board of Tax Appeals en¬ 
tered May 29, 1931, determining a deficiency in the in¬ 
come tax of Herman C. Fleitmann, deceased, for the 
year 1919 in the amount of $14,826.50 (R. 23)This 
proceeding was instituted in the Board of Tax Appeals 
by Herman C. Fleitmann, who died before the hearing, 
and on motion at the hearing the petitioners wejre sub- 

i 

— 

* This case, No. 5657, and Cases Nos. 5655 and 5656, were tried to¬ 
gether and will be argued together. In the citations of the record in this 
brief, “B” refers to the record in this case, “R.1” to that in No. 5655, 
and 1 ‘R.2” to that in No. 5656. By virtue of stipulations maae at the 
hearing, the evidence in each case may, so far as applicable, be regarded 
as evidence in the other two (R. 43; R.i 26; R.2 42). 
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stituted as parties in his stead (R. 31). The findings 
and opinion of the Board of Tax Appeals, promulgated 
April 20, 1931 (R. 20), are reported in 22 B. T. A. 1234. 

The case is brought to this Court by a petition for 
review filed November 27, 1931 (R. 25-30), pursuant to 
Sections 1001, 1002 and 1003 of the Revenue Act of 1926 
(44 Stat. 109-110), as amended by Section 603 of the 
Revenue Act of 1928 (45 Stat. 873), and a stipulation as 
to venue (R. 24-25). 

A deficiency in the tax involved in this case was as¬ 
serted by the Commissioner of Internal Revenue, herein¬ 
after called the Commissioner, in a deficiency letter (R. 
12-13), which was mailed on March 14, 1927 (R. 22, 31). 
This proceeding was instituted in the Board of Tax Ap¬ 
peals to contest the correctness of the determination of 
deficiency (R. 5-11). 

The only question presented to this Court is whether 
the assessment of the deficiency was barred before March 
14, 1927, the date when the deficiency letter was mailed. 

The return was filed on March 15, 1920 (R. 21, 31) 
and therefore the period of limitation upon assessment 
of the deficiency expired on March 15, 1925, unless it was 
extended by waivers (Revenue Act of 1924, §277 (a)). 

The respondent relies upon the following waivers: 

(1) Assessment and collection waiver dated Decem¬ 
ber 24, 1924, expiring March 15, 1926, signed with the 
name of the Commissioner by a Mr. Lewis on February 
8, 1926 (R. 21, 31-32, 33, 44). 

(2) Assessment waiver dated February 17, 1926, ex¬ 
piring December 31, 1926, signed with the name of the 
Commissioner by a Miss Durivage (R. 32, 41), as follows: 
“D. H. Blair, Commissioner, H.B.R.” (R. 21, 44). 
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(3) Assessment waiver dated November 8, 1926, ex¬ 
piring December 31, 1927, signed with the name of the 
Commissioner by a Miss Van Ambnrg (R. 32^ 40), as 
follows: “D. H. Blair, Commissioner, H. B. R.” (R. 21- 
22, 44). 

Commissioner Blair testified that he did not sign 
either the waiver of February 17,1926, or that of Novem¬ 
ber 8, 1926, and that he did not think he had qver seen 
either of these waivers before the trial (R. 39-40). There 
is no direct testimony with respect to the circumstances 
attending the actual signing of either of these tVo waiv¬ 
ers. The evidence relied upon by the respondent to show 
these circumstances is entirely evidence of custom. 

Miss Durivage and Miss Van Amburg, vrho respec¬ 
tively signed the waivers of February 17, 1926, and No¬ 
vember 8, 1926, on behalf of the Commissioner, ^ere sec¬ 
retaries to Henry B. Robinson (R. 34, 40, 41), v^hose ini¬ 
tials appear on the waivers (R. 33, 44; R. 2 47). Mr. Rob¬ 
inson was head of a division of the Bureau of Internal 
Revenue, and the waivers were signed in his division 
(R. 33). 

At the times when these waivers were signed, there 
was in force an order of the Commissioner which was in 
part as follows: 

4 ‘Any waiver received from a taxpayer shall 
be referred to the head of division in which! the case 
is under consideration, who will determine whether 
it is acceptable’’ (R. 2 22, 74). 

Mr. Robinson had written authority from the Commis¬ 
sioner, as follows: 

“Until further notice, you are hereby author¬ 
ized to sign my name to all waivers wh^ch have 
been or may hereafter be submitted in connection 
with assessments for 1922 and prior years.j In each 
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case, however, your initials should appear immedi¬ 
ately under this signature” (R. 38, 44). 

Mr. Robinson’s secretaries had no authority from the 

Commissioner to sign waivers (R. 33, 41; R. 2 51). Mr. 

Robinson testified that he vras the onlv one in his divi- 

*/ 

sion with the initials 44 H. B. R.” who had authority from 
the Commissioner to sign waivers (R. 33). He also tes¬ 
tified : 


4 4 Eight men in my division are now authorized 
to sign waivers. The number of waivers was so 
great that it was necessary to have additional 
men. 

****** 

4 4 The additional men were authorized to sign 
waivers in the latter part of 1927 or early part of 
1928. They were authorized directly by the Com¬ 
missioner” (R. 2 47). 

Commissioner Blair testified: 

4 4 1 delegated authority for signing to all of the 
heads of division, all the collectors of internal 
revenue, all of the agents in charge and perhaps 
some others. The delegation of authority to the 
persons named was essential to the conduct of the 
Government’s business. I delegated such author¬ 
ity to as many people as I thought advisable. I 
suppose I could have delegated it to everybody, 
but whenever it was necessary and it was sug¬ 
gested to me that I delegate such and such a per¬ 
son, I did it. Those so delegated were principally 
men in responsible positions. It was an important 
matter and I took care to whom I delegated it” 
(R. 40). 

Mr. Robinson testified that he adopted and approved 
the signing of the waivers by his secretaries (R. 35), 
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although he also testified that he did not recall having 
seen these waivers before the day of the hearing (R. 37). 

Miss Durivage and Miss Van Amburg were! unable 
to testify about the circumstances under which they 
signed the waivers signed by them respectively ^R. 41). 

The custom in Mr. Robinson’s office with reference 
to signing waivers is described in his testimony as 
follows: 

44 Q. Mr. Robinson, will you outline briefly the 
custom and routine with reference to waivbrs dur¬ 
ing the period involved in this case, and th4se par¬ 
ticular waivers I refer to are dated February 18, 
1926, and November 18,1926. A. Waivers homing 
in which were in great number were all brought 
to me for the purpose of seeing whether tfyey met 
the requirements of the Bureau, and for tjhe nec¬ 
essary signatures to record their acceptance. 

44 Q. State whether or not you issued instruc¬ 
tions to those in your office or under your super¬ 
vision, with reference to whether or not ivaivers 
should be brought to your desk. A. I issfued in¬ 
structions that they be brought to my desk]. 

44 The instructions were not in writing. So far 
as I know they were never disregarded.] As a 
rule, the waivers were signed at my desk. My 
desk was a large double desk and the person sign¬ 
ing vraivers sat opposite me at the desk. 

4 4 By Mr. Low: 

44 Q. State what authorization you djd give 
those people who signed waivers for you? A. I 
merely directed for them to affix the najme my 
initials for me, and that was only in thpse in¬ 
stances where the number of waivers ^ere so 
great the necessity for having expeditious action 
on them was apparent. 

• * • * * • 
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“Q. In stating the waivers were brought to 
your desk, as I understood your testimony, for 
the purpose of determining whether or not they 
should be accepted, who exercised that function? 

“A. I did” (R, 2 44-45). 
*##*## 

“My recollection is that I saw all the waivers 
that came into my division. They came to my 
office and almost always came to my desk as I 
recall” (R. 39). 

Miss Van Amburg signed waivers at Mr. Robinson’s 
desk (R. 40), but Miss Durivage signed some of them at 
Mr. Robinson’s desk and some at her own desk in an 
adjoining room (R. 41). 

The waivers of February 17, 1926, and November 8, 
1926, were executed by the taxpayer in response to writ¬ 
ten requests from the office of the Commissioner each of 
which was signed bv a Chief of Section for an Assistant 
to the Commissioner (R. 21, 47-50). 

For the convenience of the Court the dates and cer¬ 
tain other facts relating to the applicability of the statute 
of limitations are summarized below: 

Return filed—3/15/20 

Five year period ended—3/15/25 

Deficiency letter mailed—3/14/27 



Date of 

Waivers 

Date of 

Person Signing 


Waiver 1 

Expiration 

Commissioner’s Name 

(1) 

12/24/24 

3/15/26 

Mr. Lewis 

(2) 

2/17/26 

12/31/26 

Miss Durivage 

(3) 

11/ 8/26 

12/31/27 

Miss Van Ambur; 


The statutes involved in this case are included among 
those set forth in the appendix to the brief in Case No. 


5656. 
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Assignments of Error. 

The assignments of error set forth in the petition for 
review (R. 27-29) which are relied upon by ihe peti¬ 
tioners may be summarized as follows: 

1. The Board erred in entering judgment for the 

Commissioner. j 

2. The Board erred in approving and redetermining 
the deficiency found by the Commissioner. 

3. The Board erred in failing to hold that thb assess- 

1 

ment of all further taxes against Herman C. Fjleitmann 
for the year 1919 was barred at the date of the ndailing of 
the deficiency notice to him on March 14, 1927. 

4. The Board erred in failing to hold that tie collec¬ 
tion of all taxes asserted against Herman C. Fleitmann 
for the year 1919 was barred at the date of the decision 
of the case by the United States Board of Tax (Appeals. 

5. The Board erred in failing to hold that under the 

^ i 

evidence the burden of proof was on the respondent in 
this case to prove that the period of limitations )iad been 
extended by valid waivers. 

6. The Board erred in failing to hold that tl^ere were 
no sufficient consents in writing which would validate 
the assessment and/or collection of this tax. 

7. The Board erred in failing to hold that all of the 
waivers relied on by the Government were inyalid and 
void. 
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8. The Board erred in holding that 4 ‘when the corre¬ 
spondence between the parties shows that they under¬ 
stood the statute to be extended there is a sufficient con¬ 
sent in writing.” 

9. The Board erred in holding that the consents in 
writing were complete when the petitioner signed and 
filed the waiver forms. 

10. The Board erred in holding that the signing of 
a waiver comprised two elements: first, the discretion¬ 
ary duty of approval which could not be delegated by an 
agent, and second, the ministerial duty of signing the 
name of the Commissioner which could be delegated by 
an agent. 

11. The Board erred in holding that the signing of 
the Commissioner’s name to a waiver was a ministerial 
act. 

12. The Board erred in holding that the duty of sign¬ 
ing the Commissioner’s name to a waiver could be dele¬ 
gated by an agent. 

13. The Board erred in holding that under his au¬ 
thority Henry B. Robinson could delegate to subordinates 
the duty of signing the Commissioner’s name to waivers. 

14. The Board erred in holding that the attempted 
delegation to subordinates by Henry B. Robinson of the 
duty of signing the Commissioner’s name to these 
waivers was a valid delegation. 

15. The Board erred in holding that the evidence 
showed that there was no attempt on the part of Henry 
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B. Robinson to delegate the duty of passing upon the 
acceptability of waivers. 

16. The Board erred in holding that the evidence 
showed that said duty “was personally performed by 
Robinson and Anderson by having the waivers presented 
to them for decision as to their acceptability.” 

17. The Board erred in holding that the evidence es¬ 
tablished that “it was the practice in both Robinson’s 
and Anderson’s offices for waivers to be brought to the 
attention of Robinson and Anderson and when th^y deter¬ 
mined the waivers should be signed, the physical act of 
signing was delegated to employees.” 

18. The Board erred in holding with respect to the 
waivers here in question that the evidence shotted “in 
each instance a waiver was requested by the respondent 
and it was pursuant to these requests that the waivers 
were signed and sent in by the petitioners. ’ ’ 

19. The findings of the Board that waivers in ques¬ 
tion were furnished in response to letters fjrom the 
respondent requesting same are not supported by the 
evidence. 
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ARGUMENT. 

I. 

Assessment of the deficiency is barred because 
the second and third waivers are invalid for want 
of proper signature on behalf of the Commissioner. 

The return was filed on March 15, 1920. Therefore 
assessment of the deficiency was barred on March 15, 
1925, unless the period of limitation was extended by 
waiver. Revenue Act of 1920, §250 (d); Revenue Act of 
1924, §277 (a). 

It is conceded that Mr. Lewis who signed the first 
waiver, dated December 24, 1924, had authority from the 
Commissioner to sign the Commissioner’s name to the 
waiver and that this waiver was therefore valid. This 
waiver extended the period of limitation for assessment 
to March 15, 1926. 

The second waiver, dated February 17, 1926, and the 
third waiver, dated November 8, 1926, purported to ex¬ 
tend the period of limitation to December 31, 1926, and 
December 31, 1927, respectively. Unless both of these 
waivers are valid, the period of limitation expired before 
March 14, 1927, the day when the deficiency letter was 
mailed, and assessment of the deficiency is therefore 
barred. 

As is shown in the statement of the case, the circum¬ 
stances under which the Commissioner’s name was 
signed to the second and third waivers are identical with 
the circumstances under which the Commissioner’s name 
was signed to the second and third waivers involved in 
Case No. 5656. We submit that they are therefore in¬ 
valid for want of proper signature on behalf of the Com- 
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missioner. In support of this point we adopt, j as ap¬ 
plicable to the facts of this case, the reasoning in Point 
I of the brief in Case No. 5656. 


II. 


The consent in writing of the Commissioner 
required for the validity of the second an$ third 
waivers was not contained in the letters requesting 
these waivers. 


As is shown in the statement of the case, the facts 
relating to this point are substantially the same as the 
facts relating to the corresponding point, Point it, in the 
brief in Case No. 5656. In support of this p^int we 
adopt, as applicable to the facts of this case, the reason¬ 
ing in Point II of the brief in Case No. 5656. 

j 

III. 


The petitioners are not estopped to deny the 
validity of the waivers. 

The facts relating to this point are substantially the 
same as those relating to the corresponding point, Point 
IV, in the brief in Case No. 5656. In support of this point 
we adopt, as applicable to the facts of this case, Jthe rea¬ 
soning in Point IV of the brief in Case No. 56561 

i 


12 


CONCLUSION. 

It is respectfully submitted that the order and 
determination of the Board of Tax Appeals in this 
case should be reversed. 

Respectfully submitted, 

Richard E. Dwight, 
Attorney for Petitioners. 


Richard E. Dwight, 
Howe P. Cochran, 
Frederick S. Winston, 
William N. Wood, 
Harold L. Smith, 
Curtiss E. Frank, 

Of Counsel. 
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The only previous opinion in case No. 5655 is 
•cthat of the United States Board of Tax Appeals 
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(R. 12), which is reported in 22 B. T. A. 1231. The* 
only previous opinion in case No. 5656 is that of the 
United States Board of Tax Appeals (R. 21), 
which is reported in 22 B. T. A. 1223. The only 
previous opinion in case No. 5657 is that of the 
United States Board of Tax Appeals (R. 20), which 
is reported in 22 B. T. A. 1234. 

JURISDICTION 

The appeal in case No. 5655 involves income 
taxes for the year 1918 in the amount of $51,341.78, 
and is taken from a decision of the United States 
Board of Tax Appeals entered on June 3, 1931. 
(R. lfr-17.) 

The appeal in case No. 5656 involves income 
taxes for the year 1918 in the amount of $23,- 
945.57, and is taken from a decision of the United 
States Board of Tax Appeals entered on June 3, 
1931. * (R. 31.) 

The appeal in case No. 5657 involves income 
taxes for the year 1919 in the amount of $14,826.50,. 
and is taken from a decision of the United States 
Board of Tax Appeals entered on May 29, 1931. 
(R. 23.) 

All of these cases are brought to this Court by 
petitions for review filed on November 27, 1931 
(No. 5655, R. 18; No. 5656, R. 33; No. 5657, R. 25), 
pursuant to the Revenue Act of 1926, c. 27, Sec¬ 
tions 1001,1002, and 1003,44 Stat. 9,109,110 (U. S. 
C. Supp. YI, Title 26, Secs. 641-642). 
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QUESTIONS PRESENTED 

1. Whether a waiver is valid under the revenue 
:acts where the Commissioner has consented ^o the 
waiver, but his name was not affixed by hinji per¬ 
sonally or by one of the persons expressly author¬ 
ized by him to sign his name. 

2. Whether Section 278 (e) of the Revenue Act 
of 1924 renders invalid waivers executed aftter the 
enactment of the Act with respect to taxes, the 
assessment and collection of which had become 
barred prior to the effective date of the Act. 

3. Whether the taxpayer is estopped to deny the 
validity of a waiver where he has secured fiirther 
consideration of tax liability by filing it. 


STATUTES INVOLVED 


The statutes involved are set forth in the A| 
dix, infra, pp. 28-30. 


ppen- 


STATEMENT 


No. 5655 


The facts as found by the Board of Tax Appeals 
are substantially as follows (R. 12-14) : 

Herman C. Fleitmann filed his income-tax itetum 
for the calendar year 1918 on March 15,1919^ 

On February 9, 1924, Fleitmann executed a 
waiver extending for a period of one year fronji that 
date the period for assessment and collection of 
1918 taxes. Commissioner Blair’s name was 
.signed, to this waiver on February 13,1924, by Al¬ 
bert Lewis, who was then head of the Personal 
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Audit Division of the Income Tax Unit and who* 
had been authorized by Blair to sign his name to 
waivers. 

On February 21, 1924, Fleitmann executed a 
waiver extending the time for assessment and col¬ 
lection for one year after the expiration of the stat¬ 
utory period of limitation or such period as ex¬ 
tended by any waivers already on file. Commis¬ 
sioner Blair’s name was affixed to this waiver on 
February 8,1926. On December 20,1924, the Com¬ 
missioner wrote to Fleitmann requesting a further 
waiver for 1918. In response to this request Fleit¬ 
mann on December 24, 1924, executed a waiver ex¬ 
tending the time for assessment and collection for 
one year after the expiration of the statutory period 
or such period as extended by any waivers already 
on file. Commissioner Blair’s name was affixed to 
this waiver on February 8, 1926, by Albert Lewis.- 

On February 10, 1925, a jeopardy assessment of 
income tax for the year 1918 in the amount of 
$70,608.70 was made against Fleitmann and he was 
notified thereof by letter dated February 6, 1925. 
His counsel protested to the Commissioner, stating 
among other things that ‘ ‘ waivers were duly filed 
with the Department in December, 1924 * * 

On March 3, 1925, Commissioner Blair wrote to 
the Collector at New York, referring to the assess¬ 
ment made and stating in part that “Waivers have 
now been received * * * ’ ’ and that a certificate 

of overassessment would be prepared. Subse- 
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quently a certificate of overassessment wa^ pre- 
pared and the entire assessment of $70,608.70 was 
abated. In the certificate sent to Fleitmann it was 
stated that “ Since you have filed a waiver for the 
year 1918 the tax of $70,608.70 has been over¬ 
assessed.” 

On March 3,1926, a jeopardy assessment o:? $70,- 
608.70, income and profits taxes for 1918, was en¬ 
tered against Fleitmann and he was notified 
thereof by letter dated April 20,1926. The petition 
for redetermination is based upon that notice. 

On November 5, 1926, the Commissioner wrote 
to Fleitmann requesting waivers for the year^ 1918 
to 1921, inclusive. Fleitmann, on November 8L1926, 
executed a waiver for the years 1918 to 1921 extend¬ 
ing the time to December 31, 1927, except th^t if a 
notice of deficiency was sent before that dat£ then 
the time was to be extended by the time provided by 
statute. Commissioner Blair’s name was affixed to 

this waiver bv the secretarv to H. B. Robinfeon at 

•/ %/ 

his direction. Robinson was head of a division in 
the Income Tax Unit and held a written authoriza¬ 
tion to sign the Commissioner’s name to waivers. 

On September 27, 1929, Fleitmann executed a 
waiver extending until December 31,1930, thb time 
for collection of the assessment of $70,608.70 made 

i 

in 1926, above referred to. This waiver bea[rs the 
name of Commissioner Lucas in typewritiijg.fol- 
lowed by that of Collector Anderson written with 
ink. Anderson’s name was signed at his direction 
by a deputy collector. 
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No. 5656 

The facts as found by the Board of Tax Appeals 
are substantially as follows (R. 21-23) : 

The taxpayer’s income-tax return for the calen¬ 
dar year 1918 was filed on March 13,1919. 

On February 7, 1924, the Commissioner notified 
the taxpayer that he proposed to assess $42,702.50 
additional tax for 1918. In the letter of notification 
the Commissioner granted the taxpayer thirty days 
to show cause why the proposed deficiency should 
not be paid, and asked for a waiver of the statute of 
limitations. On March 5, 1924, the taxpayer ad¬ 
dressed a protest to the Commissioner to which was 
attached a waiver, dated February 18,1924, extend¬ 
ing the period for assessment and collection for a 
period of one year from the date of signing by the 
taxpayer. This waiver does not bear the signature 
of the Commissioner. On March 8, 1924, the pro¬ 
posed additional tax was asessed and on March 21, 
1924, the taxpayer filed a claim for abatement of 
the entire assessment. In a statement attached to 
the claim it is stated that “an income and profits 
tax waiver was signed by the taxpayer and filed 
with the Commissioner of Internal Revenue.” 

By letter of February 13,1926, the Commissioner 
requested waivers for the years 1918 to 1921. On 
February 18, 1926, the taxpayer executed a waiver 
extending the time for assessment of 1918 taxes to 
December 31, 1926, and also providing for the ad¬ 
ditional time allowed by statute in case a notice of 


/ 


I 

deficiency was sent by the Commissioner. The 
Commissioner’s name was signed to the waiver by 
the secretary to H. B. Robinson, at Robinson’s di¬ 
rection. Robinson was head of the Audit Review 

i 

Division in the Income Tax Unit and held a written 
authorization from Commissioner Blair dated Jan¬ 
uary 26, 1926, to sign the latter’s name to waivers. 
Previously, under date of December 18, 1925, a 
communication designated I. T. U. Order isTo. 83 
had been addressed to heads of divisions and cithers 
directing that: 

Any waiver received from a taxpayer shall fie re¬ 
ferred to the Head of Division in which the case is 

i 

under consideration, who will determine whetfier it 
is acceptable. i 

On November 5,1926, the Commissioner by letter 
directed to the taxpayer asked for further waivers 
covering the years 1918 to 1921. The request was 
acknowledged by taxpayer and with his acknowl¬ 
edgment he enclosed a waiver dated November 18, 
1926, extending the time for assessment to Decern- 
ber 31, 1927, and providing for the additional time 
allowed by statute in case a notice of deficiency was 
sent by the Commissioner. Commissioner BJair’a 
name was signed to this waiver by Robinson’s secre¬ 
tary at Robinson’s direction. 

In a letter dated May 3,1926, signed by taxpayer 
and also in a letter dated November 2,1926, signed 
by taxpayer’s attorney, the assessment made for 
1918 was protested and a conference with respect 
to the assessment was requested. 

158038—33-2 
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In letters dated December 16,1927, November 5, 
1928, and September 25,1929, the Collector for the 
Third District of New York requested the taxpayer 
to execute waivers covering the assessment made 
for 1918. In response to the Collector’s requests, 
waivers were executed, dated December 15, 1927, 
October 17, 1928, and September 27, 1929, extend¬ 
ing the time, respectively, to December 31, 1928, 
December 31,1929, and December 31, 1930, for col¬ 
lection of the assessment made for 1918. Tax¬ 
payer’s name was affixed to the waiver of October 
15, 1928, by his attorney in fact, who held a power 
of attorney. The name of the Commissioner was 
typewritten in these three waivers, and the Col¬ 
lector’s name was signed by a deputy collector at 
the direction of the Collector. 

On August 20, 1926, Acting Commissioner C. R. 
Nash addressed a communication, designated 
A & C Mimeograph, Coll. No. 3459, to collectors, 
relating to collection waivers and stating “ author¬ 
ity is hereby delegated to Collectors of Internal 
Revenue to sign such waivers in the name of the 
Commissioner * * The waivers ref erred to 

in that mimeograph are of the kind described in 
the preceding paragraph. 

In a letter to the Collector for the Third District 
of New York, dated December 21, 1929, the Com¬ 
missioner stated in part: 

As Commissioner of Internal Revenue, I hereby 
affirm, ratify and adopt, as my own act and deed, 
all your prior actions in signing the name of the 



Commissioner of Internal Revenue to assessment 
and/or collection waivers under authority of 
A & C Mimeograph, Coll. No. 3606, R. A. No.!445, 
dated February 28,1928, as amended by IT-Mimeo- 
graph, Coll. No. 3741, R. A. No. 510, dated June 1, 
1929. 

The Commissioner allowed taxpayer’s abate¬ 
ment claim for $482.78 and rejected it! for 
$42,219.72 and notified taxpayer of his actioh by 
letter dated March 14,1927. From this letter!tax¬ 
payer appealed to the Board. 

No. 5657 

The facts as found by the Board of Tax Appeals 
are substantially as follows (R. 21-22) : 

The returns of taxpayer’s decedent, Hermah C. 
Fleitmann, for the calendar years 1919, 1920, | and 
1921 were filed, respectively, on March 15, }920, 
March 15,1921, and March 15,1922. 

On December 24, 1924, Fleitmann executed a 
waiver extending the time for assessment and col¬ 
lection of 1919 taxes “for a period of one year ^fter 
the expiration of the statutory period.” Compnis- 
sioner Blair’s name was placed on this waivqr on 
February 8, 1926, by Albert Lewis, who was then 
head of the personal audit division of the Income 
Tax Unit, and who had been authorized by Blair to 
sign waivers. 

On January 22,1926, the Commissioner wrote to 
Fleitmann in regard to 1918 and 1919 returns and 
asked that he execute the waiver forms that Wr# 
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enclosed with the letter. On February 12, 1926, 
the Commissioner sent a telegram to Fleitmann’s 
attorney asking that the waivers requested in the • 
letter of January 22,1926, be submitted. On Feb¬ 
ruary 13, 1926, the Commissioner wrote to Fleit- 
mann asking for waivers for the years 1919 to 1921 
and enclosed waiver forms with the letter. Fleit- 
mann executed three separate waivers, all dated 
February 17, 1926, one for each of the years 1919, 
1920, and 1921, each extending the statutory period 
for assessment to December 31, 1926, and provid¬ 
ing for the additional time allowed by statute in 
the event of the sending of a deficiency notice be¬ 
fore that date. Commissioner Blair’s name was 
placed on each of these waivers by the secretary to 
H. B. Robinson, at Robinson’s direction. Robin¬ 
son was head of the audit review division in the 
Income Tax Unit, and held a written authorization 
to sign Blair’s name to waivers. 

On November 5, 1926, the Commissioner wrote 
Fleitmann requesting that he execute and return 
the waiver forms enclosed with the letter extending 
the limitation period for the years 1918 to 1921, 
inclusive. On November 8, 1926, Fleitmann exe¬ 
cuted a waiver extending the time for assessment 
for the years 1918 to 1921, inclusive, to December 
31,1927, and also providing for the additional time 
allowed by statute in the event of the sending of a 
deficiency notice before that date. Commissioner 
Blair’s name was affixed to this waiver by the secre¬ 
tary to H. B. Robinson at Robinson’s direction. 


The deficiency notice was mailed to Fleitmann 
on March 14,1927. 

SUMMARY OF ARGUMENT 

I 

* 

The taxpayer contends that the statute of limi¬ 
tations has run on the deficiencies in question be¬ 
cause the waivers introduced in evidence by the 
Commissioner are not valid. The ground for the 
invalidity of the waivers is that the Commissioner’s 
signature was not affixed to the waivers by hipi per¬ 
sonally or by one of the persons expressly author¬ 
ized by him to sign waivers. The statutory re¬ 
quirement in regard to waivers is that both the 
Commissioner and the taxpayer must consent in 
writing. The taxpayer does not contend that the 
Commissioner did not consent to the waiver, nor 
that the waiver was not evidenced by a writing, but 
rests his argument on the fact that the Cojnmis- 
sioner’s signature was not affixed by a person to 
whom the Commissioner expressly delegated au¬ 
thority to sign waivers, but by a subordinate qf that 
person. A waiver signed in that manner is within 
the terms of the statute because it is not disputed 
that the Commissioner consented to the waiver. 
The fact that the Commissioner requested a waiver 
and accepted and relied upon it indicates hii con¬ 
sent within the terms of the statute. There is no 
requirement in the statute that the consent must 
be evidenced by a single instrument. The fact that 
the Commissioner’s signature was affixed jby a 
subordinate is immaterial. 
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While there is no evidence to show that the par¬ 
ticular vraivers were signed at the direction of a 
dulv authorized official, there is evidence to show 
that they were signed pursuant to the customary 
routine of the office, and there is no evidence to 
show that they were not duly authorized by the 
Commissioner. The waivers were valid, even if 
they had not been signed in behalf of the Commis¬ 
sioner. Moreover, if there is any question about 
the authority of the person who signed the waivers, 
the evidence shows that the responsible officers 
afterwards ratified and approved their acts. There 
are various arguments against particular waivers 
which are untenable. 

The taxpayer contends that Section 278 (e) of 
the Revenue Acts of 1924 and 1926 renders invalid 
some of the waivers because they were executed 
after the enactment of the respective acts with re¬ 
spect to taxes, the assessment and collection of 
which had become barred prior to the effective 
dates of the respective acts. This issue is con¬ 
trolled by the McDonnell case, now pending in the 
Supreme Court. 

If the waivers were invalid, the taxpayer would 
be estopped from questioning their validity because 
the taxpayer has benefited by filing them. The 
Commissioner gave further consideration to the 
tax liability of the taxpayer, as a result of which 
the tax liability was substantially reduced. 
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ARGUMENT 

/ 

I 

A waiver is valid under the revenue acts where the Com¬ 
missioner has consented to the waiver, although his 
name was not affixed by him personally or by one of 
the persons expressly authorized by him 

In L. J. Christopher Co. v. Commissioned, 55 F. 

(2d) 530, this Court said (p. 531) : 

Nor is the contention that the waiver was 
not signed personally by the Commissioner 
controlling. The signing of a waiver is a 
mere ministerial act and may be done by the 
commissioner personally, or his name may 
be subscribed by another under his direction, 
as was evidently done in this case. It was 
held in United Thacker Coal Co. v. Commis¬ 
sioner (C. C. A.), 46 F. (2d) 231, 233i “The 
Commissioner is presumed to discharge his 
official duties in a proper and legal manner; 
and, in this case, if it was essential that the 
Commissioner should have directed the plac¬ 
ing of the signature upon each waiver; this is 
presumed to have been done in the absence 
of evidence to the contrary, for public offi¬ 
cials are presumed to act correctly and in 
accordance with the law. ’ 7 To the same effect 
are: Trustees for The Ohio & Big Sandy 
Coal Co. v. Commissioner (C. C. A.) 43 F. 
(2d) 782; Pant ages Theater Co. v.J Lucas 
(C. C. A.) 42 F. (2d) 810; Greylock Mills v. 
Commissioner (C. C. A.) 31 F. (2c^) 655; 
Burnet v. Railway Equipment Cd., 282 
U. S. 295. 
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In Onondaga Co . v. Commissioner, 50 F. (2d) 
397 (C. C. A. 2d), certiorari denied, 284 U. S. 671, 
the court said (p. 399) : 

Waivers within the time and at three dif¬ 
ferent times were signed extending the time 
to make assessment until December 31,1927. 
These waivers were signed in the name of 
the Commissioner, but not by him person¬ 
ally. The Commissioner’s deficiency letter 
was mailed December 15,1926. The conten¬ 
tion is that these waivers are invalid becaiise 
they were not signed personally or by a dep¬ 
uty commissioner. Is the Commissioner’s 
personal signature necessary to the validity 
of the waiver? Section 278 (c) provides: 
4 ‘Where both the commissioner and the tax¬ 
payer have consented in writing to the as¬ 
sessment of the tax after the time prescribed 
in section 277 for its assessment the tax may 
be assessed at any time prior to the expira¬ 
tion of the period agreed upon.” 

This provision was inserted for adminis¬ 
trative purposes. Florsheim Bros . v. U . S., 
280 U. S. 453; Stange v. United States, 282 
U. S. 270; Burnet v. Chicago By. Co., 282 
U. S. 295. The courts have taken the view 
that an initial signature, not in the Commis¬ 
sioner’s handwriting, will be presumed to be 
authorized within section 250 (d), where it 
appears in a waiver which has been the sub¬ 
ject of official action. The courts have not 
said that a signature is unnecessary or that it 
is merely directory, not mandatory. The ad¬ 
ministrative character of the provision was 
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considered in the Florsheim Case to show 
that a waiver was not a contract binding the 
government to the time named in it, and in 
the Stange Case the administrative charac¬ 
ter of the provision was mentioned in decid¬ 
ing what power the Commissioner possessed 
before its enactment. It will be presumed 
that the signatures to waivers were properly 
affixed within the meaning of section 250 
(d), since it w r as apparently affixed by some 
'one connected with the Department. The 
Commissioner acted upon them in sending 
out the deficiency letter later. The Commis¬ 
sioner may delegate this authority, and the 
one signing the waiver under such delega¬ 
tions is authorized to do so. And such dele- 
gation is sufficient authority. United 
Thacker Coal Co. v. Com’r, 46 P. (2d) 231 
(C. C. A. 1); Trustees for Ohio Coal Cjo. v. 
Com’r, 43 F. (2d) 782 (C. C. A. 4) ; Pantdges 
Theater Co. v. Lucas, Com’r, 42 F. (2d) 81( 
(C. C. A. 9) ; Liberty Baking Co. v. Hefner, 
37 F. (2d) 703 (C. C. A. 3). ! 

Taxpayer argues that the waivers were invalid 
for want of proper signature on behalf of the Com¬ 
missioner, first, because Mr. Robinson and Collector 
Anderson did not have the power under the statute 
to redelegate to subordinates the duty of signing 
the Commissioner’s name to waivers, and secondly, 
assuming that the statute permitted it, the evidence 
does not show that they did redelegate the authority 
to sign the particular waivers in this case. Section 
250 (d) of the Revenue Act of 1921, under wfhich 
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the first waiver was signed, provides only that 
“both the Commissioner and the taxpayer consent 
in writing” to a later assessment and collection of 
the tax. It does not specify that there must be a 
waiver to which both the taxpayer and the Commis¬ 
sioner must affix their signatures. The later acts 
are substantially the same in this respect, and 
merely require that both the Commissioner and the 
taxpayer consent in writing. These statutes do 
not prohibit the Commissioner from delegating to 
another official his authority to consent in writing. 

The Christopher case, cited above, holds that the 
waiver may be signed by the Commissioner per¬ 
sonally, or his name may be subscribed by another 
under his direction. The Onondaga case holds that 
the Commissioner may delegate authority to sign 
a waiver, and that such delegation is sufficient au¬ 
thority. In reaching this conclusion the Second 
Circuit relied on the decisions of the First, Third, 
Fourth, and Ninth Circuits. Obviously, the basis 
of these decisions is that the Commissioner can not 
perform all the functions of that office in person 
because of the tremendous volume of work which 
he is required to do under the revenue act. Ap¬ 
parently the taxpayer does not question the power 
of the Commissioner under the statute to delegate 
to other officials the authority to sign waivers, but 
does question the power of the person to whom the 
authority is delegated to redelegate the power to 
another. The cases which the taxpayer cites id 
support of his position are not cases which involve 
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the redelegation of authority. They are cases in 
which the express terms of the statute wQre not 
complied with, or where the signature of the (official 
designated in the statute was not affixed. There 
is nothing in the statute nor in any of the cases 
cited by the taxpayer to support the argument that 
an official may not redelegate authority to do a mere 
clerical or physical act such as signing a document. 
As far as we can ascertain there are no authorities 
dealing with the power of a public officer to redele¬ 
gate authority to affix a signature. However the 
law of agency appears to be settled that wb|ile an 

i 

agent may not redelegate authority to do &n act 
which requires the exercise of discretion or judg¬ 
ment, he may in the absence of an express prohibi¬ 
tion delegate authority which involves only al cleri¬ 
cal or mechanical act such as affixing a signature. 
Empire Gas & Fuel Co. v. Allen, 294 Fed. 6f7 (C. 
C. A. 5th) ; Malaguti v. Rosen, 262 Mass. 55^, 564, 
160 N. E. 532, 536 (Mass.); Gibson v. National 
Park Bank of New York, 98 N. Y. 87, 96; Wright v. 
Providence, Washington Ins. Co., 130 Kan. 438, 
286 P. 237; Worsley v. Ayres, 144 Iowa 676. 

Congress did not attempt to prescribe the form 
of a waiver, as it did in the cases cited by the tax¬ 
payer. It merely defined the period of limita¬ 
tions, and provided that it might be extended if both 
the Commissioner and the taxpayer consent in writ¬ 
ing. The statute reads “consent in writing.^’ It 
is obvious from the language that the thing of prime 
importance is the consent, not the mere writing. 
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The substantial requirement, on the part of the 
Oovernment, was the consent of the Commissioner. 
In the instant case, it appears that the Commis¬ 
sioner delegated to Mr. Robinson and to Collector 
Anderson the power to consent to waivers. This 
involved the exercise of discretion. There was no 
redelegation of that discretionary power on the 
part of those men. They themselves exercised that 
power in this case by examining the waivers, and 
determining in their discretion whether or not they 
were acceptable to the department. It was only 
the mere mechanical affixing of the signature after 
the exercise of their discretion which was turned 
over to their subordinates. The mere physical 
signing of the waiver does not amount to a redele¬ 
gation of the discretionary authority to consent to 
a waiver. The taxpayer does not contend that the 
Commissioner did not consent to the waiver, but 
merely that the person who signed the Commis¬ 
sioner’s name was not authorized to sign under the 
terms of the statute. We submit that the statute 
does not require the Commissioner’s signature on 
the same instrument signed by the taxpayer or his 
agent, but primarily a consent on the part of the 
Commissioner, and secondarily that the consent be 
evidenced in writing. The Commissioner’s written 
request for the waivers, and the acceptance and fil¬ 
ing of the waivers after the taxpayer signed them 
complies with the terms of the statute. 

As to the taxpayer’s argument that the evidence 
does not show that Mr. Robinson and Collector 


Anderson authorized the signing of the particular 
waivers involved in this case, it is necessar^ to 
examine the evidence. While the employees did 
not have written authority to sign his name, the 
record clearly shows that they had oral authority 
to do so. Mr. Robinson testified that the custom 
and routine with reference to waivers during the 
period involved was that they were brought to him 
for the purpose of seeing whether they met the 
requirements of the Bureau, and for the necessary 
signatures to record their acceptance; that h^ is¬ 
sued instructions to have them brought to his desk; 
that the instructions were not in writing and., as 
far as he knew, were never disregarded; as a [rule 
the waivers were signed at his desk, and the person 
signing waivers sat opposite him at his desk; f;hat 
he directed the people who signed the waiver^ for 
him to affix his initials for him; and that the reason 
for the custom was the great number of waiters. 
(No. 5656, R. 44.) He said that there were thou¬ 
sands and thousands of waivers which came td his 
desk, and while he could not recall having seen 
these particular waivers, in the ordinary routine, 
he would have seen them. No one else was author¬ 
ized to determine whether or not a waiver should 
be accepted. (No. 5656, R. 45.) 

Mr. Robinson testified further that there w^s a 
door which was always open between his office and 
the secretary’s office, and his secretary was in sight 
of him all the time; his secretaries did not sign 
his name to waivers, but the name of D. H. Blair, 
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the Commissioner, and the initials H. B. R. under 
it. (No. 5656, R. 47.) Mr. Robinson’s secretary 
corroborated his testimony. (No. 5656, R. 51; No. 
5657, R. 40, 41.) 

In the Collector’s office, there was a similar cus¬ 
tom and routine. Mr. Shea testified that waivers 
are usually brought to his desk and carried in to 
the Collector for his examination; the Collector goes 
over them to ascertain whether or not .they are 
properly executed and directs him to sign them; 
the waivers in question were signed by William J. 
O’Brien during Shea’s absence, pursuant to the 
usual procedure. (No. 5656, R. 49.) 

Mr. Robinson further testified that on another 
occasion he instructed Miss Mead, his secretary, to 
sign the name of the Commissioner and his initials 
to one of the waivers, and that he adopted and 
approved the signatures of the waivers by his sec¬ 
retaries. (No. 5657, R. 34, 35.) Several hundred 
waivers came to his desk every day. (No. 5657, R. 
39.) Miss Durivage signed another of the waivers 
in Mr. Robinson’s office; she signed only waivers 
that he had approved. (No. 5657, R. 41, 42.) It 
was stipulated that the evidence in all three cases in 
regard to signing the waivers in behalf of the Com¬ 
missioner might be considered by the Board in each 
case. (No. 5655, R. 26; No. 5656, R. 42; No. 5657, 
R. 43.) 

Assuming that the waivers had no signature in 
behalf of the Commissioner, they were nevertheless 
valid. Commissioner v. Hind, 52 F. (2d) 1075 


(C. C. A. 9th). In that case the court said (p. 
1078): | 

The provisions concerning waivers in the 
various tax acts are not inserted fofr the 
benefit or protection of the taxpayer. 
Florsheim Bros. Drygoods Co. v. United 
States, supra. The provision is one for con¬ 
venience only, and the Supreme Coui’t has 
said: 4 ‘The protection of the convenience 
only of a taxpayer is not of such a vital na¬ 
ture as to authorize a court to treat a statute 
primarily directed to public officers for their 
guidance (i. e. for ‘purely administrative 
purposes’), and the substantial protection 
of the government, as mandatory, apd to 
consider official acts not in strict conform¬ 
ity with the statute as void. The protection 
must be substantial, and must be intended 
as a guard of rights or property. * ^ *” 

Erhardt v. Schroeder, 155 U. S. 124,129[ 130. 

There was no such protection here, nb sub¬ 
stantial rights of the taxpayer that would 
have been better safeguarded by the signa¬ 
ture of the Commissioner; and it seems that, 
since the provision relative to the Conjunis- 
sioner’s signature, as held by the Supreme 
Court, was for “purely administrative pur¬ 
poses,” his failure to sign the waivei* of 
February 25, 1926, did not render such 
waiver invalid. 

Section 278 (c) of the Revenue Act of 1924 pro¬ 
vides that where both the Commissioner and the 
taxpayer have consented in writing to the assess¬ 
ment of the tax after the time prescribed fo£ its 


assessment, the tax may be assessed at any time 
prior to the expiration of the period agreed upon. 
There is no requirement in the statute that a con¬ 
sent be evidenced by one piece of paper. The 
Board found that in each instance a waiver was 
requested by the Commissioner, and that it was 
pursuant to these requests that the waivers were 
signed and sent in by the taxpayer. (No. 5656, R. 
25.) Since the correspondence between the parties 
shows that they understood the statute to be ex¬ 
tended, there is a sufficient consent in writing 
within the terms of the statute. Sabine v. United 
States, 44 F. (2d) 70, 76 (C. Cls.) ; Moses v. United 
States, 43 F. (2d) 653, 657 (E. D. N. Y.). 

Moreover, if there is any question about the 
authority of the employees who signed the waivers 
in behalf of the Commissioner to do so, the Com¬ 
missioner may be said to have ratified and approved 
their acts when he sent out the deficiency notices. 
The taxpayer has not questioned the regularity or 
authenticity of the signatures to those letters. As 
to the waivers signed by Mr. Robinson, he testified 
that he adopted and approved the acts of his secre¬ 
taries in signing the waivers. (No. 5657, R. 35.) 
As to the waivers signed by Collector Anderson, 
Commissioner Lucas ratified and adopted waivers 
signed by the former in his behalf. (No. 5656, 
R. 84r-85.) 

In case No. 5655, the taxpayer questions the va¬ 
lidity of the waiver dated February 21, 1924, on 
the ground that it was intended to run concurrently 


with that of February 9,1924. The waiver specifi¬ 
cally provided that it was in effect from the date 
it was signed by the taxpayer and would remain in 
effect for a period of one year after the expiration 
of the statutory period of limitation, or the stat¬ 
utory period of limitation as extended by any yaiv- 
ers already on file with the Bureau. (No. 56^5, R. 
“49,” facing R. 38.) The Commissioner’s hame 
was signed to the waiver dated February 9, 1924, 
on February 13, 1924, and it was on file in the Bu¬ 
reau when the second was executed by the taxpayer. 
(No. 5655, R. 12.) Accordingly, upon its face, the 
effect of the second waiver operated to extencL the 
period for assessment and collection to February 
9, 1926. The taxpayer introduced no evidence to 
show that the parties in executing the waive]** in¬ 
tended anything other than the expressed intent of 
the plain words of the waiver. 


In case No. 5656, the taxpayer questions the val¬ 
idity of the second and third waivers on the grbund 
that they were executed by reason of mistake and 
fraud. (Br. No. 5656, 35, 44.) The letters request¬ 
ing the waivers contained a statement to the effect 
that the period of limitations would presently] ex¬ 
pire, when the period had in fact already expired. 
But the fact that the statute had already run is not 
important. See Stange v. United States, 282 TJ. S. 
270; Pottash Bros . v. Burnet, 50 F. (2d) 317 
{App. D. C.) ; Consumed Ice Go. v. Burnet, 56 F. 
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(2d) 341 (App. D. C.). Moreover the taxpayer in¬ 
troduced no evidence to show that he was misled 
by the statement in the Commissioner’s letter. In 
fact, as a result of the further consideration of his 
tax liability, he was greatly benefited by the exten¬ 
sion granted, because his tax liability was reduced 
from $42,219.72 (No. 5656, R. 11) to $23,945.57 (No. 
5656, R. 30). 

In case No. 5656, the taxpayer argues that the 
third and fourth waivers were invalid because the 
liability for the deficiency had been extinguished by 
Section 1106 (a) of the Revenue Act of 1926. This 
section was repealed by Section 612 of the Revenue 
Act of 1928 as of the date of its passage. Congress 
had constitutional authority to revive the liability 
of taxpayers under such circumstances. Mascot 
Oil Co . v. United States, 282 U. S. 434. 

II 

Section 278 (e) of the Revenue Act of 1924 does not ren¬ 
der invalid a waiver executed after the enactment of 
the Act with respect to taxes, the assessment and collec¬ 
tion of which had become barred prior to the effective 
date of the Act 

In case No. 5656, the taxpayer contends that since 
the waiver dated February 18, 1924, was invalid 
because it did not bear the signature of the Commis¬ 
sioner, the collection of the deficiency was barred 
on March 13, 1924. (Br., No. 5656, 35.) It ap¬ 

pears that a second w 7 aiver was filed on February 
18, 1926, which was duly executed in behalf of the 
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Commissioner and which must have been author¬ 
ized by Section 278 (c) of the Act of 1924. But 
Section 278 (e) of the Act of 1924 provides that this 
section shall not authorize the assessment or collec¬ 
tion of a tax if at the time of the enactment of this 

I 

Act such assessment was barred by the statute of 
limitations then in existence. The taxpayer j con¬ 
tends that Section 278 (e) qualifies Section 278 (c), 
and renders the waiver dated February 18, 1926, 
invalid because the assessment and collection was 
barred on March 13,1924, prior to the enactment of 
the Act of 1924. That question is now befor^ the 
Supreme Court in McDonnell v. United States, No. 
90, October Term, 1932, and the decision in that 
case, which is expected momentarily, will control 
this case. 

In case No. 5656, the taxpayer argues that the 
third, fourth, fifth, and sixth waivers were invhlid 
for the same reason, except that they are controlled 
by the Act of 1926. Therefore, the McDonnell case 
should control those waivers as well as the second. 
But the taxpayer failed to recognize that Sedjion 
278 (e) of the Act of 1926 has this saving clause, 
“unless prior to the enactment of this Act the Com¬ 
missioner and the taxpayer agreed in writing 
thereto.” The second waiver was dated February 
18,1926, prior to the enactment of the Act of 1926, 
so that under the Act of 1926 the tax could be Col¬ 
lected at any time prior to the expiration of fhe 
period agreed upon. Even though the first waiter 
was invalid, the second waiver would not be invalid 
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merely because it was executed after the period of 
limitation had expired. Stange v. United States, 
282 U. S. 270; Burnet v. Chicago Railway Equip¬ 
ment Co., 282 U. S. 295. 

If, however, the waiver dated February 18,1924, 
is valid, even though it does not bear the Commis¬ 
sioner’s signature, as held in Commissioner v. 
Hind, supra, then Section 278 (e) of both the Reve¬ 
nue Acts of 1924 and 1926 is not applicable, and 
the McDonnell case will not control. 

Ill 

The taxpayer is estopped to deny the validity of a waiver 
where he has benefited by filing it 

In any event, the taxpayer is estopped to deny 
the validity of the waivers because he has benefited 
by filing them. When the Commissioner proposed 
an assessment of some $42,000 in 1924, the tax¬ 
payer executed and forwarded a waiver with the 
request that further consideration be given to the 
facts. He also requested a conference with the 
unit for the purpose of discussing the matter in de¬ 
tail. (No. 5656, R. 65.) Mr. Slaughter testified 
that he expected to receive further consideration 
when he filed the waivers and that he got further 

% 

consideration. (No. 5655, R. 31.) As a result of 
that consideration the tax liability was reduced 
from $85,014.40 to $51,341.78. (No. 5655, R. 16.) 

The taxpayer’s position is similar to that of the 
taxpayer in Magee v. United States, 282 U. S. 432. 
In that case the taxpayer contended that a claim in 
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abatement which he filed in 1921 was illegal under 
Section 250 (d) of the Revenue Act of 1921, and 
that therefore his case was not covered by Section 
611 of the Revenue Act of 1928. The court rejected 
the contention, and said (p. 434) : 

The taxpayer benefited by the claim apd is 
not in a position to contest its legality. 

See also Florsheim Bros. Co . v. United States, 280 
U. S. 453, 464; United States v. John Barth Co., 
279 U. S. 370, 376; Lucas v. Hunt, 45 F. (2d) 781 
(C. C. A. 5th) ; Trustees for Ohio & Big Sandy 
Coal Co. v. Commissioner, 43 F. (2d) 782, 784-785 
(C. C. A. 4th) ; Liberty Baking Co. v. Heiner, 37 F. 
(2d) 703 (C. C. A. 3d). 

CONCLUSION 

The decisions of the Board of Tax Appeals ;are 
correct and should therefore be affirmed. 
Respectfully submitted. 
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Appendix 


Sections 277 and 278 of the Revenue Act of 1924, 
c. 234,43 Stat. 253,299,300 (U. S. C., Title 26, Secs. 
1057, 1058-1062) provide: . 

Sec. 277. (a) Except as provided in sec¬ 
tion 278 and in subdivision (b) of section 274 
and in subdivision (b) of section 279— 

(1) The amount of income, excess-profits, 
and war-profits taxes imposed by the Reve¬ 
nue Act of 1921, and by such Act as amended, 
for the taxable year 1921 and succeeding tax¬ 
able years, and the amount of income taxes 
imposed by this Act, shall be assessed within 
four years after the return was filed, and no 
proceeding in court for the collection of such 
taxes shall be begun after the expiration of 
such period. 

(2) The amount of income, excess-profits, 
and war-profits taxes imposed by the Act 
entitled “An Act to provide revenue, equal¬ 
ize duties, and encourage the industries of 
the United States, and for other purposes,” 
approved August 5, 1909, the Act entitled 
“An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for 
other purposes,” approved October 3, 1913, 
the Revenue Act of 1916, the Revenue Act 
of 1917, the Revenue Act of 1918, and by any 
such Act as amended, shall be assessed within 
five years after the return was filed, and no 
proceeding in court for the collection of such 
taxes shall be begun after the expiration of 
such period. 

(3) In the case of income received during 
the lifetime of a decedent, the tax shall be 
assessed, and any proceeding in court for the 
collection of such tax shall be begun, within 
one year after written request therefor (filed 
after the return is made) by the executor, 
administrator, or other fiduciary represent¬ 
ed) 
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ing the estate of such decedent, but not after 
the expiration of the period prescribed for 
the assessment of the tax in paragraph (1) 
or (3) of this subdivision. 

(b) The period within which an assess¬ 
ment is required to be made by subdivision 
(a) of this section in respect of any defi¬ 
ciency shall be extended (1) by 60 day^ if 
a notice of such deficiency has been mailed 
to the taxpayer under subdivision (a) of 
section 274 and no appeal has been filed with 
the Board of Tax Appeals, or, (2) if an ap¬ 
peal has been filed, then by the number of 
days between the date of the mailing of spch 
notice and the date of the final decision by 
the Board. 

Sec. 278. (a) In the case of a false or 
fraudulent return with intent to evade ta^ or 
of a failure to file a return the tax may be 
assessed, or a proceeding in court for the 
collection of such tax may be begun without 
assessment, at any time. 

(b) Any deficiency attributable to a 
change in a deduction tentatively allowed 
under paragraph (9) of subdivision (a) of 
section 214, or paragraph (8) of subdivision 
(a) of section 234, of the Revenue Act of 
1918 or the Revenue Act of 1921, may be 
assessed, or a proceeding in court for the 
collection of such tax may be begun without 
assessment, at any time. 

(c) Where both the Commissioner apd 
the taxpayer have consented in writing jto 
the assessment of the tax after the time pre¬ 
scribed in section 277 for its assessment the 
tax may be assessed at any time prior to tjbe 
expiration of the period agreed upon. 

(d) Where the assessment of the tax is 
made within the period prescribed in sectipn 
277 or in this section, such tax may be col¬ 
lected by distraint or by a proceeding fn 




court, begun within six years after the as¬ 
sessment of the tax. Nothing in this Act 
shall be construed as preventing the begin¬ 
ning, without assessment, of a proceeding in 
court for the collection of the tax at any 
time before the expiration of the period 
within which an assessment may be made. 

(e) This section shall not (1) authorize 
the assessment of a tax or the collection 
thereof by distraint or by a proceeding in 
court if at the time of the enactment of this 
Act such assessment, distraint, or proceed¬ 
ing was barred by the period of limitation 
then in existence, or (2) effect any assess¬ 
ment made, or distraint or proceeding in 
court begun, before the enactment of this 
Act. 

Section 278 (c) and (e) of the Revenue Act of 
1926, c. 27, 44 Stat. 9 (U. S. C. App., Title 26, Secs. 

1060,1062) provides: 

(c) Where both the Commissioner and 
the taxpayer have consented in writing to the 
assessment of the tax after the time pre¬ 
scribed in section 277 for its assessment the 
tax may be assessed at any time prior to the 
expiration of the period agreed upon. 

(e) This section shall not bar a distraint 
or proceeding in court begun before the en¬ 
actment of the Revenue Act of 1924; nor 
shall it authorize the assessment of a tax or 
the collection thereof by distraint or by pro¬ 
ceeding in court (1) if at the time of the 
enactment of this Act such assessment, dis¬ 
traint or proceeding was barred by the statu¬ 
tory period of limitation properly applica¬ 
ble thereto, unless prior to the enactment of 
this Act the Commissioner and the taxpayer 
agreed in writing thereto, or (2) contrary to 
the provisions of subdivision (a) of section 
274 of this Act. 
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